Pane 1 FARGO CITY COMMISSION AGENDA
age Monday, April 8, 2009 - 5:00 P.M.
CITY COMMISSION MEETINGS ARE BROADCAST LIVE ON TV FARGO (Channel 99). They are

rebroadcast at 7 p.m. each Thursday and again at 8:00 a.m. each Saturday and are also included
in our video archive at www.cityoffargo.com/commission.

A Pledge of Allegiance.

B. Roll Call.

C. Approve Order of Agenda.

D. Minutes (Reéular Meeting, March 23, 2009).

*** Consent Agenda - Approve the Following * * *

a. 2nd reading, waive reading and final adoption of the following Ordinances; 1st reading,
3/23/09: .

(N Relating to Breaches of Peace and Order.

(2)  Relating to Imposition of a Sales, Use and Gross Receipts Tax (Infrastructure Capital
Improvements).

b. Resolution extending the Mayor's emergency proclamation for additional two-week periods
through May 1, 2009.

C. Fire Department budget adjustment in the amount of $16,959.31 for F-M Haz Mat training.

d. Traffic Safety Contract Amendment with the NDDOT for the Safe Communities Program
(CFDA No. 20.600).

e. Receive and file report on a zone change granted on 4/21/08 for 922 40th Street North.

f. Request from the National Day of Prayer Committee to hang banners in the skyway from
April 28 to May 7, 2009.

g. Bid award for custodial services at the Main Library to McFarland Hanson in the amount of
$161,640.00 for 3 years.

h. Change Order Number 002 from Function Furniture for an increase of $1,560.52,

i. Applications for Games of Chance: _
(1) Fargo South High School for a raffle on 4/18/09.

(2)  Krogen, Anderson, Draeger Benefit for a raffle on 8/22/09; Public Spirited Resolution.
(3) Raffle date change for the Evan Krogen Benefit Fund to 4/25/09.

j- Site Authorization for Delta Waterfow! at the Best Western Doublewood Inn on 4/29/09.

k. Applications for tax exemptions for improvements made to buildings:
(1) Nick and Rachel Kjonaas, 3720 Fairway Road NE (3-year).
(2)  Martin and Barbara Berlinger, 1661 American Way (3-year).
(3)  Michael and Gail Schutz, 1610 7th Avenue South (5-year).
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8.

7.

Yearly quote from Butler Machinery Company in the amount of $55,877 for rental of a 230
HP crawler tractor at the Landfill.

Yearly quote from Butler Machinery Company in the amount of $49,332 for rental of a 200
HP crawler tractor at the Landfill.

Bills.
Contracts and bonds for Improvement District Nos. 5855 and 5864.

*** Regular Agenda * * *

Resolution Providing for the Issuance of $13,665,000 City of Fargo Refunding improvement
Refunding Bonds, Series 2009A.

Recommendation to allow the issuance of permits for flood-related repairs and equipment
replacement without charging permit fees.

Public Hearings - 5:15 p.m.:

a. CONTINUE TO 4/20/09 - This was the time and date set for a hearing on a petition
requesting a zoning change from MR-3, Multi-Dwelling to LC, Limited Commercial on
Lots 10 and 11, Block 14 of Kirkham's 2nd Addition, however, the Planning
Commission continued its hearing to 4/8/09 and the Commission will need to continue
its hearing to 4/20/09 (1404 12th Ave. N.).

b. CONTINUE TO 4/20/09 - This was the time and date set for a hearing on a petition

' requesting a zoning change from LI, Limited Industrial to UMU, University Mixed Use
on Lots 25 through 34 of Great Northern 2nd Addition; however, the Planning
Commission continued its hearing to 4/8/09 and the Commission will need to continue
its hearing to 4/20/09 (1812, 1820, 1828 and 1840 Dakota Dr. N.).

C. Application filed by Cooper House, LP and the Fargo Housing and Redevelopment
Authority for a property tax exemption or payment in lieu of tax (PILOT) for property at
414 11th Street North where the applicant will construct a low income housing project.

Appeal of the February 11, 2008 Planning Commission decision to deny the appeal of a staff
decision to approve the FM City Development project on 12th Avenue North.

Recommendation to urge establishment of a Red River Valley Authority.

Flood update.

Legislative update.

People with disabilities who plan to attend the meeting and need special accommodations should
contact the Commission Office at 241-1310 or TDD 241-8258. Please contact us at least three

business days in advance of public meetings to give our staff adequate time to make
arrangements.

Minutes are available on the City of Fargo Web site at www.cityoffargo.com/commission
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Commissioner introduced the following Resolution and moved its adoption:

RESOLUTION PROVIDING FOR THE ISSUANCE OF
$13,665,000 CITY OF FARGO
REFUNDING IMPROVEMENT REFUNDING BONDS, SERIES 2009A

WHEREAS, the City of Fargo, North Dakota (the "Issuer") by resolutions has
heretofore authorized the issuance of certain definitive improvement warrants (the
"Warrants") of the Issuer, which Warrants are outstanding at the date of this Resolution
providing for the issuance of $13,665,000 Refunding Improvement Refunding Bonds,
Series 2009A, (the "Resolution"); and

WHEREAS, the Issuer has by resolutions, heretofore adopted, authorized the
issuance of its Refunding Improvement Bonds of 2001, Series A, dated September 1,
2001 (the "Series 2001 A Bonds") and its Refunding Improvement Bonds of 2001, Series
B (the "Series 2001B Bonds") dated December 1, 2001, said bonds referred to
cumulatively as the “Prior Bonds™; and

WHEREAS, the Issuer, through the issuance of the Refunding Bonds (as defined
in Section 1 below) for the purpose of refunding the May 1, 2010 through May 1, 2019
maturities of the Series 2001A Bonds and the May I, 2010 through May 1, 2019
maturities of the Series 2001B Bonds can reduce the debt service thereon; and

WHEREAS, a bid has been received as follows:

BIDDER TRUE INTEREST COST

%

for the purchase price of $

NOW, THEREFORE, be it resolved by the governing body of the Issuer as
follows:

Section 1. Authorization and Sale. There is hereby authorized to be issued a
series of bonds designated the Issuer's Refunding Improvement Refunding Bonds, Series
2009A in the total amount of $13,665,000 (the "Refunding Bonds") for the purpose of
refunding the outstanding Bonds. The sale of the Refunding Bonds is hereby awarded to
(the “Purchaser”) by this resolution.

Section 2. Terms, The Refunding Bonds shall initially be dated April 15,
2009. Refunding Bonds issued upon exchange or transfer after May 1, 2009, shall be
dated as of the interest payment date next preceding their issuance, or if the date of such
issuance shall be on an interest payment date as of the date of such issue; provided,
however, that if interest on the Refunding Bonds shall be in default, the Refunding Bonds
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shall be dated as of the date to which interest has been paid in full on the Refunding
Bonds being transferred. The Refunding Bonds shall be issued in fully registered form in
denominations of $5,000 or any multiple thereof, of single maturities. The Refunding
Bonds shall be numbered in consecutive numerical order from R-1 upwards as issued and
shall mature on May 1 in the years and in the amounts and shall bear interest at the rates
set forth in the Schedule of Maturities and Interest Rates attached hereto as Attachment 1.

Interest on the Refunding Bonds and, upon presentation and surrender thereof, the
principal thereof shall be payable in lawful money of the United States of America by
check or draft by the City Auditor of the City of Fargo as Paying Agent, or his successor.
Interest shall be payable on May 1 and November 1 in each year, commencing May 1,
2009, to the holder of record on the close of the 15th day (whether or not a business day)
of the immediately preceding month. Interest on the Refunding Bonds shall cease at
maturity or on a date prior thereto on which they have been duly called for redemption
unless the holder thereof shall present the same for payment and payment is refused.

The Refunding Bonds shall be payable from the Issuer's Series 2009A Refunding
Improvement Refunding Bond Fund (the "Refunding Fund") into which will be deposited
payments of the principal and interest on the Warrants held as assets of the Refunding
Fund. The Warrants held by the Refunding Fund as security are payable from the funds
which derive their revenues from the levy and collection of special assessments against
benefited property and certain other revenues.

Section 3. Redemption. The Refunding Bonds maturing on or after May 1,
2018, may be redeemed prior to their respective maturity dates, at the option of the
Issuer, on May 1, 2017, and on any date thereafter, at a price equal to the principal
amount plus accrued interest. Redemption may be in whole or in part, and if in part, at
the option of the Issuer and in such manner as the Tssuer shall determine and within a
maturity by lot as selected by the registrar. Not less than thirty days prior to the date
specified for redemption and prepayment of any of the Refunding Bonds the Issuer will
cause notice of the call thereof to be sent by mail to the Bond Registrar, Paying Agent
and registered owner of the Refunding Bonds to be redeemed in whole or in part at the
address shown on the registration books of the Registrar.

Section 3.1.  [[[Term Bonds. The Refunding Bonds maturing in the year
shall be known as Term Bonds. The Term Bonds are subject to mandatory sinking fund
redemption in part by lot at a Redemption Price equal to 100% of the principal amount
thereof, together with accrued interest to the Redemption Date on May 1 of the following
years and in the following principal amounts:

Redemption
Date Principal
May 1 Amount

$
$
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Giving effect to the sinking fund redemption schedule, $ in principal
amount of the Term Bonds will mature May 1, . Within ten (10) days before the
thirtieth (30th) day prior to such Redemption Date, the Bond Registrar will proceed to
select for redemption (by lot in such manner as the Bond Registrar may determine) from
all outstanding Term Bonds a principal amount of such Term Bonds equal to the
aggregate principal amount of such Term Bonds redeemable on the Redemption Date,
and will call such Term Bonds or portions thereof ($5,000 in principal amount of any
integral multiple thereof) for redemption on such Redemption Date and give notice to
such call pursnant to the redemption provisions contained herein.

In the event that part but not all of the Term Bonds are purchased or redeemed at
the option of the Issuer, the Bond Registrar shall redeem the Term Bonds in inverse order

of maturity and mandatory Redemption Date and by lot within any maturity or mandatory
Redemption Date. |||

Section 4. Transfer. The Refunding Bonds are transferable upon the books of
the Issuer at the principal office of the Bond Registrar, the City Auditor of the City of
Fargo, by the registered owner thereof in person or by his attorney duly authorized in
writing upon surrender thereof together with a written instrument of transfer satisfactory
to the Bond Registrar, duly executed by the registered owner or his attorney; and may
also be surrendered in exchange for Refunding Bonds of other authorized denominations.
Upon such transfer or exchange the Issuer will cause a mew Refunding Bond or
Refunding Bonds to be issued in the name of the transferee or registered owner, of the
same aggregate principal amount, bearing interest at the same rate and maturing on the
same date, subject to reimbursement for any tax, fee or governmental charge required to
be paid with respect to such transfer or exchange. No transfer of Refunding Bonds shall
be required to be made during the 15 days next preceding an interest payment date, nor

during the 45 days next preceding the date fixed for redemption of such Refunding
Bonds.

The Issuer and the Bond Registrar may deem and treat the person in whose name
any Refunding Bond is registered as the absolute owner thereof, whether the Refunding
Bond is overdue or not, for the purpose of receiving payment and for all other purposes,
and neither the Issuer nor the Bond Registrar shall be affected by any notice to the
contrary.

Section 5. Execution and Delivery. The Refunding Bonds shall be printed
under the supervision and at the direction of the City Auditor, executed by the manual or
facsimile signature of the Mayor, sealed with the Issuer's official seal, and attested to by
the manual or facsimile signature of the City Auditor and delivered to the holder at
closing upon receipt of the purchase price plus any accrued interest. The Refunding
Bonds shall not be valid or become obligatory for any purpose or be entitled to any
security or benefit under this Resolution until the Certificate of Authentication thercon
shall have been executed by the Bond Registrar by manual signature of one of its
authorized representatives. The Refunding Bonds shall be reproduced in substantially the
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form attached to this Resolution as Attachment 2.

Section 6. Establishment of Refunding Fund. There is hereby created the
Issuer's Series 2009A Refunding Improvement Refunding Bond Fund which shall be
maintained by the City Auditor as a separate and special fund for the sole purpose of
payment of principal and interest on any outstanding Refunding Bonds and shall be
maintained until all balances of principal and interest on the Refunding Bonds are fully
paid;. There is hereby appropriated to the Refunding Fund all of the funds heretofore
appropriated for the payment of the Prior Bonds, subject to the prior lien of the Prior
Bonds and the unrefunded portion of the bond issues being refunded, upon such funds
until they have been fully paid or redeemed. All payments of principal and interest made
on the Warrants shall be credited to the Refunding Fund and shall be used and applied in
payment of the principal and interest on the Refunding Bonds as such principal and
interest become due after May 1, 2009, or for the redemption of the Refunding Bonds
when and as the same are redeemable by their terms.

Section 7. Retirement of Prior Bonds. The proceeds of the Refunding Bonds,
less certain amounts required to pay costs of issuance, and certain other funds now on
hand and available are hereby irrevocably appropriated to the payment of the Prior Bonds
and, simultaneously with the delivery of the Refunding Bonds herein authorized, shall be
deposited into a separate account by the Issuer irrevocably pledged to provide for
payment of the principal amount of the 2010 through 2019 maturities of the Series 2001A
Bonds to be called for redemption prior to maturity on May 1, 2009 and to provide for the
payment of the principal amount of the 2010 through 2019 maturities of the Series 20018
Bonds to be called for redemption prior to maturity on May 1, 2009. The City Finance
Director is authorized to enter into an agreement with a qualified financial institution to
serve as an escrow agent fo hold such funds and make the appropriate payments thereof,
if the same is deemed to be necessary or appropriate by the Finance Director.

Section 8. Transfer of Taxes. [t is hereby found, determined and declared
that the Warranis held as assets of the Issuer's Refunding Tmprovement Bonds of 2001,
Series A Bond Fund and Issuer’s Refunding Improvement Bonds of 2001, Series B Bond
Funds shall, simultaneously with the issuance of the Refunding Bonds herein authorized,
be immediately transferred and deposited into the Refunding Fund created hereby. The
Warrants shall be held in. trust for the holders of the Refunding Bonds subject only to the
prior lien in favor of the holders of the Prior Bonds until they are fully paid or redeemed.

Section 9. Covenants and Agreements of the Issuer. The Issuer hereby
covenants and agrees with the holders from time to time of the Refunding Bonds:

a. That the Warrants are validly issued and the special assessments are
validly levied for the payment of the costs of the improvements and are
payable in years and amounts required by law and that it will use due
diligence to collect the Warrants and to levy and collect the special
assessments and, to the extent provided in the resolutions authorizing their
issuance, to impose and collect service charges, appropriated for their
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payment.

b. That it will preserve and enforce for the benefit of the holders from time to
time of the Refunding Bonds all the rights, powers and privileges reserved
to holders of the Warrants and all of the covenants of the Issuer as
provided in the resolutions authorizing the same.

c. That the Issuer recoguizes its obligations under the provisions of Section
40-26-08 of the North Dakota Century Code that whenever all special
assessments, utility revenues and taxes, if any, appropriated and
theretofore collected for the improvements for which the Warrants were
issued are insufficient to pay principal or interest when due on such
Warrants, this governing body is required by law to levy a tax upon all
taxable property within the City for the payment of such deficiency. The
Issuer is also authorized, in its discretion, to levy such a tax if at any time
a deficiency is deemed likely to occur within one year. Such taxes may be
levied without limitation as to rate or amount, and the Issuer covenants
and agrees that all collections thercof will be credited to the Refunding
Fund subject only to the prior lien thereon of the Bonds until the Bonds
have been fully paid or redecmed from the Escrow Fund.

d. In the event the monies in the Refunding Fund should at any time be
nsufficient to make payments of principal and interest then due on the
Refunding Bonds and any additional Bonds payable from the Refunding
Fund, said monies shall be first used to pay the interest then accrued on all
such Refunding Bonds outstanding, and the balance shall be applied in
payment of the principal of the Refunding Bonds in order of their maturity
dates, and pro rata in payment of the principal amount of Refunding
Bonds maturing on the same date; and the Issuer reserves the right and
privilege of refunding any of such matured Refunding Bonds for the
payment of which monies are not at the time available by issuing new
Bonds payable from the Refunding Fund, which Bonds, shall be on a
parity with those, theretofore issued as to interest charges thereon, but the
maturity thereof shall be subsequent to the maturity of all Bonds payable
from the Refunding Fund and then outstanding, which are not so refunded.

Section 10.  Discharge. When all of the Refunding Bonds, and the interest
thereon have been discharged as provided in this paragraph, all pledges, covenants and
other rights granted by this Resolution shall cease. The Issuer may discharge all
Refunding Bonds and interest due on any date by depositing with the paying agent on or
before that date a sum sufficient for the payment thereof in full; or if any Refinding Bond
or interest thereon should not be paid when due, the same may nevertheless be discharged
by depositing with the paying agent a sum sufficient for the payment thereof in full with
interest accrued from the due date to the date of such deposit. The Issuer may also
discharge all prepayable Refunding Bonds called for redemption on any date when they
are prepayable according to their terms, by depositing with the paying agent on or before
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that date a sum sufficient for the payment thereof in full, provided that notice of the
redemption thereof has been duly given as provided herein. The Issuer may also
discharge all Refunding Bonds at any time by irrevocably depositing in escrow with the
paying agent, for the purpose of paying all principal and interest due on such Refunding
Bonds prior to a date upon which all of the same will be prepayable according to their
terms, and paying all remaining Refunding Bonds on that date, a sum of cash and
secutities of the types described in Section 40-27-13 of the North Dakota Century Code
in such aggregate amount, bearing interest at such rates and maturing or callable at the
holder's option on such dates as shall be required to provide funds sufficient for this

purpose provided that notice of the redemption of all prepayable Refunding Bonds on or
before such date has been duly given as required herein.

Section 11.  Arbitrage. The Issuer covenants and agrees with the holders from
time to time of the Refunding Bonds that it will not take or permit to be taken by any of
its officers, employees or agents, any action which would cause the interest on the
Refunding Bonds to become subject to taxation under the Internal Revenue Code of 1986
(the "Code"), and Regulations, Amended Regulations and Proposed Regulations issued

thereunder, as now existing or as hereinafter amended or proposed and in effect at the
time of such action.

Section 12.  Continuing Disclosure. The City Auditor is hereby authorized to
execute, on behalf of the Issuer, the Continuing Disclosure Certificate attached as
Attachment 3 to this Resolution.

Section 13.  Other Proceedings. The officers of the Issuer and the County
Auditor are authorized and directed to prepare and furnish to the attorneys passing on the
legality of the Refunding Bonds, certified copies of all proceedings, ordinances,
resolutions and records and all such certificates and affidavits and other instruments as
may be required to evidence the legality and marketability of the Refunding Bonds, and
all certified copies, certificates, affidavits and other instruments so furnished shall

constitute representations of the Tssuer as to the correctness of all facts stated or recited
therein.

Section 14.  Repealer. All prior Resolutions and other acts or proceedings of
this governing body which are in any way inconsistent with the terms of this Resolution
are hereby amended to the extent necessary to give full force and effect to this
Resolution.

Nothing herein contained shall be deemed to modify, amend, violate, repudiate or
repeal any provision or covenant contained in any Prior Bond, or any resolution pursuant
to which any Prior Bond has been issued and is outstanding, to the extent that a
modification, amendment, violation, repudiation or repealer would impair the obligation
or contract owed to any holders of such Prior Bonds or would otherwise be invalid or
ineffective.

Section 15. Book-Entry Only System.
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Notwithstanding the provisions of this Resolution regarding registration,
ownership, transfer, payment and exchange of Refunding Bonds, unless
the Tssuer determines to permit the exchange of Depository Bonds (as
designated in (6¢) below) for Refunding Bonds in the denominations
provided in Section 3, the Refunding Bonds shall be issued as Depository
Bonds in denominations of the entire principal amount of a particular
maturity; such Refunding Bonds to be registered in the name of the Bond
Depository (as defined in (g) below) or its nominee. The Refunding Bonds
shall be solely in the denominations of the entire principal amount of each
particular maturity except as provided in paragraph (b) or (c).

Upon (i) a determination by the Issuer that the Bond Depository is no
longer able to carry out its functions or is otherwise determined
unsatisfactory by the Issuer in its sole discretion, or (ii) a determination by
the Bond Depository that the Refunding Bonds are no longer eligible for
its depository services, or (iii} a determination by the Issuer that the Bond
Depository has resigned or discontinued its services for the Refunding
Bonds, the Issuer shall either (i) designate a substitute Bond Depository in
accordance with paragraph (d), or (ii} provide for the exchange of

Depository Bonds for Refunding Bonds in the denominations provided in
Section 3.

If the Issuer determines to provide for the exchange of Depository Bonds
for Refunding Bonds in the denominations provided in Section 3, the
Issuer shall so notify the Bond Depository for notification of the beneficial
owners thereof and provide for such exchange.

Any substitute Bond Depository shall be a "clearing corporation" as
defined in North Dakota Uniform Commercial Code, North Dakota
Century Code, Section 41-08-02, and shall be a qualified and registered
"clearing agency" as provided in Section 17A of the Securities Exchange
Act of 1934, as amended. The substitute Bond Depository shall provide
for (i) immobilization of the Depository Bonds, (ii) registration and
transfer of beneficial ownership of interests in the Depository Bonds by
book entries made on records of the Bond Depository and participating
entities, and (iii) payment of principal of, premium, if any, and interest to
the Bond Depository participating entities and beneficial owners.

So long as the Refunding Bonds are Depository Bonds, the following
provisions shall apply. The principal of the Refunding Bonds shall be
payable when due in next day funds to the Bond Depository, initially Cede
& Co. as nominee of the Depository Trust Company at The Depository
Trust Company, Muni Redemption Department, 55 Water Street, 50th
Floor, New York, New York 10041, Attn: Collection Supervisor, (or such
other nominee or address as the Depository shall specify in writing to the
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Issuer) and if the payment is of only part of the principal hereof, the Issuer
shall mail by first class mail to the Bond Depository a written statement of
the principal amount paid as to the Refunding Bonds of each maturity
outstanding following such payment, and upon such payment the Bond
Depository as registered owner may in its discretion make a notation on a
register of partial payments attached to the Refunding Bond of the
principal amount paid, provided that the Bond Depository may at its
option surrender the Refunding Bonds for exchange for a Refunding Bond
registered with the new principal amount and provided the Refunding
Bond shall be surrendered for payment upon redemption in full or at
maturity. Such notation if made by the Bond Depository, shall be for
reference only, and may not be relied upon by any other person as being in
any way determinative of the principal amount of the Refunding Bonds
outstanding. Interest is payable in next day funds from the Issuer to the
Bond Depository or its nominee, at its address as it appears on the bond
registration books of the Issuer. Each payment of interest and/or principal
shall specifically separate such payment amount by CUSIP number
identification provided to the Bond Depository. The transfer permitted
pursuant io Section 13 of this Resolution shall occur only with respect to
Refunding Bonds of a minimum denomination of the remaining principal
amount of an entire maturity thereof so long as the Refunding Bonds are
Depository Bonds. Upon a partial redemption of a Refunding Bond which
results in the stated amount thereof being reduced, the Bond Depository,
or 1is nonlinee, may in its discretion make notation on a register of partial
payments attached to the Refunding Bond of such redemption, stating the
amount so redeemed. Such notation, if made by the Bond Depository, or
its nominee, shall be for reference only, and may not be relied upon by any
other person as being in any way determinative of the principal amount of
the Refunding Bond outstanding. The Bond Depository, or its nominee,
may surtender the Refunding Bond to the Issuer (with, if the Issuer so
requires, a written instrument of transfer in form satisfactory to the Issuer
duly executed by the Bond Depository, or its nominee, or his attorney duly
authorized in writing) and the Issuer shall execute and deliver to the Bond
Depository, or its nominee, without service charge, a new Refunding Bond
of the same series having the same stated maturity and interest rate and of
the authorized denomination in aggregate principal amount equal to and in

exchange for the unredeemed portion of the principal of the Refunding
Bond so surrendered.

"Depository Bonds" shall mean Refunding Bonds which pursuant to an
Issuer determination are available to the beneficial owners thereof only in
book entry form (with no delivery of physical certificates except to the
Depository) pursuant to a book entry system operated by the Depository.

"Bond Depository" shall mean Depository Trust Company or any
substitute depository pursuant to (d) above.
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In the event of any solicitation from and voting by holders of the
Refunding Bonds, the Issuer may establish a record date or from time to
time record dates, which date of establishment shall be not less than
fifteen (15) days prior to such record date and upon establishment said
record date shall immediately be transmitted to the Bond Depository for
such purpose and such other policies and procedures as may be necessary
or helpful in soliciting, evidencing and counting such consents or
revocations thereof and do not violate or are not in conflict with the
provisions of the Bond Resolution. The record date shall be that date on
which the registered owner to which any mailing of a solicitation is sent
are determined, but shall not give the registered owner of the Refunding
Bonds any rights to vote upon ceasing to be a registered owner. Additional
record dates may be established to solicit subsequent registered holders.

The Mayor or City Auditor is authorized and directed to execute and
deliver a global Letter of Representation to Depository Trust Company in
substantially the form presented at this meeting, if not previously filed,
and such other documents in connection with the book entry only system

for the Refunding Bonds as required from time to time by Depository
Trust Company.

Section 16.  In the event that any transfer or exchange of Refunding Bonds is
permitted under Section 15 hereof, such transfer or exchange shall be accomplished upon
receipt, by the Bond Registrar from the registered owners thereof of the Refunding Bonds
to be transferred or exchanged, of appropriate instruments of transfer to the permitted
fransferee. In the event Refunding Bond certificates are issued to holders other than Cede
& Co., its successor as nominee for DTC as holder of all the Bonds, or other securities,
depository as holder of all the Bonds, the provisions of the Resolution shall also apply to,

among other things, the printing of such certificates and the method of payment of
principal of and interest on such certificates.

[Remainder of page intentionally left blank.]
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ATTEST: CITY OF FARGO

City Auditor Mayor

The motion for the adoption of the foregoing Resolution was duly seconded by
Commissioner . On roll call vote, the following Commissioners voted aye:

The following

Commissioners voted nay: . The following were absent and not voting:

, S0 the motion carried and the Resolution was duly adopted.
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ATTACHMENT 1

CITY OF FARGO
STATE OF NORTH DAKOTA

$13,665,000
REFUNDING IMPROVEMENT REFUNDING BONDS, SERIES 2009A

SCHEDULE OF MATURITIES AND INTEREST RATES

Interest
Year Amount Rate Year Amount Interest
2010 $1.,455,000 Y% 2016 $1,340,000 %
2011 1,455,000 2017 1,330,000
2012 1,375,000 2018 1,325,000
2013 1,365,000 2019 1,325,000
2014 1,350,000
2015 1,345,000

Principal Due May 1 in cach year.
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ATTACHMENT 2

Unless this certificate is presented by an authorized representative of The
Depository Trust Company, a New York corporation (“DTC”), to the City or its agent for
registration of transfer, exchange, or payment, and any certificate issued is registered in
the name of Cede & Co. or such other name as is requested by an authorized
representative of DTC (and any payment is made to Cede & Co. or to such other entity as
is requested by an authorized representative of DTC), ANY TRANSFER, PLEDGE OR
OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY PERSON IS

WRONGFUL inasmuch as the registered owner hereof, Cede & Co., has an interest
herein.

UNITED STATES OF AMERICA
STATE OF NORTH DAKOTA

CITY OF FARGO

REFUNDING IMPROVEMENT REFUNDING BOND, SERIES 2009A

No. $
RATE MATURITY DATE OF ORIGINAIT, ISSUE CUSIP
%o May 1, April 15, 2009
REGISTERED OWNER:
PRINCIPAL AMOUNT: DOLLARS

KNOW ALL MEN BY THESE PRESENTS that the City of Fargo, Cass County,
North Dakota, (the "Tssuer") acknowledges itself to be specially indebted and for value
received promises o pay to the registered owner specified above or registered assigns,
the principal amount specified above, but only from its Series 2009A Refunding
Improvement Refunding Bond Fund on the maturity date specified above, with interest
thereon from the date hereof at the annual rate specified above, payable on May 1 and
November 1 in each year, commencing November 1, 2009, to the holder of record on the
close of the 15th day (whether or not a business day) of the immediately preceding
month, all subject to the provisions referred to herein with respect to the redemption of
the principal of this Bond before maturity. The interest hereon and, upon presentation
and surrender hereof, the principal hereof are payable in lawful money of the United
States of America by check or draft by the City Auditor of the City of Fargo as Paying
Agent, or 1ts successor.
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This Bond is one of an issue in the aggregate principal amount of $13,665,000 all
of like date and tenor except as to serial number, maturity date, interest rate, and
redemption privilege issued, pursuant to the Resolution adopted by the governing body of
the Issuer (the "Resolution") for the purpose of current refunding of two prior bond
issues: the May 1, 2010 through May 1, 2019 maturities of the Issuer's Refunding
Improvement Bonds of 2001, Series A, dated September 1, 2001 (the "Prior Bonds"), in
full conformity with the Constitution and laws of the State of North Dakota and the May

1, 2010 through May 1, 2019 maturities of the Issuer’s Refunding Improvement Bonds of
2001, Series B, dated December 1, 2001.

Bonds of this issue maturing on or after May 1, 2018, may be redeemed prior to
their respective maturity dates, at the option of the Issuer, on May 1, 2017, and on any
date thereafier, at a price equal to the principal amount plus accrued interest. Redemption
may be m whole or in part, and if in part, ai the option of the Issuer and in such manner
as the Issuer shall determine and within a maturity by lot as selected by the registrar. Not
less than thirty days prior to the date specified for redemption and prepayment of any of
the Bonds the Issuer will cause notice of the call thereof to be sent by mail to the Bond
Registrar, Paying Agent and registered owner of the Bonds to be redeemed in whole or in
part at the address shown on the registration books of the Registrar.

[{IBonds maturing in the year shall be known as Term Bonds. The Term
Bonds are subject to mandatory sinking fund redemption in part by lot at a Redemption
Price equal to 100% of the principal amount thereof, together with accrued interest to the

Redemption Date on May 1 of the following years and in the following principal
amounts:

Redemption
Date Principal
May 1 Amount
$
$
Giving effect to the sinking fund redemption schedule, $ in principal
amount of the Term Bonds will mature May 1, .Within ten (10) days before the

thirtieth (30th) day prior fo such Redemption Date, the Bond Registrar will proceed to
select for redemption (by lot in such manner as the Bond Registrar may determine) from
all oufstanding Term Bonds a principal amount of such Term Bonds equal to the
aggregate principal amount of such Term Bonds redeemable on the Redemption Date,
and will call such Term Bonds or portions thereof ($5,000 in principal amount of any
integral multiple thereof) for redemption on such Redemption Date and give notice to
such call pursvant to the redemption provisions contained herein.

In the event that part but not all of the Term Bonds are purchased or redeemed at the
option of the Issuer, the Bond Registrar shall redeem the Term Bonds in inverse order of
maturity and mandatory Redemption Date and by lot within any maturity or mandatory
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Redemption Date.]]]

In the event this Bond is called for prior redemption, not less than 30 days prior to
the date specified for redemption and prepayment of any of the bonds, the Issuer will
cause notice of the call thereof to be sent by mail to the Bond Registrar, Paying Agent
and registered owner of the Bond to be redeemed in whole or in part at the address shown
on the registration books of the Registrar, The Bonds to be redeemed shall be selected by
the Bond Registrar in the manner prescribed in the Bond Resolution.

This Bond shall not be valid or become obligatory for any purpose or be entitled
to any security or benefit under the Resolution until the Certificate of Authentication
hereon shall have been executed by the Bond Registrar by manual signature of one of its
authorized representatives.

As provided in the Resolution and subject to certain limitations set forth therein,
this Bond is transferable upon the books of the Issuer at the principal office of the Bond
Registrar, by the registered owner hereof in person or by his attorney duly authorized in
writing upon surrender hereof together with a written instrument of transfer satisfactory
to the Bond Registrar, duly executed by the registered owner or attorney; and may also be
surrendered in exchange for Bonds of other authorized denominations. Upon such
transfer or exchange the Issuer will cause a new Bond or Bonds to be issued in the name
of the transferee or registered owner, of the same aggiegate principal amount, bearing
interest at the same rate and maturing on the same date, subject to reimbursement for any
tax, fee or governmental charge required to be paid with respect to such transfer or
exchange. The Issuer and the Bond Registrar may deem and treat the person in whose
name this Bond is registered as the absolute owner hereof, whether this Bond is overdue
or not, for the purpose of receiving payment and for all other purposes, and neither the
Issuer nor the Bond Registrar shall be affected by any notice to the contrary.

So long as the Bonds are Depository Bonds (as defined in the Resolution), the
following provisions shall apply. The principal of the Bonds shall be payable when due in
next day funds to Cede & Co. as nominee of the Depository Trust Company (the "Bond
Depository") at The Depository Trust Company, Muni Redemption Department, 55
Water Street, 50th Floor, New York, New York 10041, Attn: Collection Supervisor, (or
such other nominee or address as the Bond Depository shall specify in writing to the
Issuer) and if the payment is of only part of the principal hereof, the Authority shall mail
by first class mail to the Depository a written statement of the principal amount paid as to
the Bonds of each maturity outstanding following such payment, and upon such payment
the Bond Depository as Holder may in its discretion make a notation on a register of
partial payments attached to the Bond of the principal amount paid, provided that the
Bond Depository may at its option surrender the Bonds for exchange for a Bond
registered with the new principal amount and provided the Bond shall be surrendered for
payment upon redemption in full or at maturity. Such notation, if made by the Bond
Depository, shall be for reference only, and may not be relied upon by any other person
as being in any way determinative of the principal amount of the Bonds Outstanding.
Interest is payable in next day funds from the Issuer to Cede & Co. as nominee of the



Page 17

Depository Trust Company, at its address as it appears on the bond registration books of
the Authority. Each payment of interest and/or principal shall specifically separate such
payment amount by CUSIP number identification provided to the Bond Depository. The
transfer permitted pursuant to Section 13 of the Resolution shall occur only with respect
to Bonds of a minimum denomination of the remaining principal amount of an entire
maturity thereof so long as the Bonds are Depository Bonds. Upon a partial redemption
of a Bond which results in the stated amount thereof being reduced, the Bond Depository
may in its discretion make notation on a register of partial payments attached to the bond
of such redemption, stating the amount so redeemed. Such notation, if made by the Bond
Depository, shall be for reference only, and may not be relied upon by any other person
as being in any way determinative of the principal amount of the Bonds Quistanding. The
Bond Depository may surrender a Bond to the Authority (with, if the Issuer so requires, a
written instrument of transfer in form satisfactory to the Issuer duly executed by the Bond
Depository or its attorney duly authorized in writing) and the Issuer shall execute and
deliver to the Bond Depository of such Bond, without service charge, a new Bond having
the same stated maturity and interest rate and of the authorized denomination in

aggregate principal amount equal to and in exchange for the unredeemed portion of the
principal of the Bond so surrendered.

IT IS HEREBY CERTIFIED, RECITED, COVENANTED AND AGREED that
all acts, conditions and things required by the Constitution and laws of the State of North
Dakota to be done, to exist, to happen and to be performed precedent to and in the valid
issuance of this Bond have been done, do cxist, have happened and have been performed
in regular and due form, time and manner as so required; that the Issuer has duly created
the Series 2009A Refunding Improvement Refunding Bond Fund as a separate and
special fund and has appropriated thereto all of the funds heretofore appropriated for the
payment of the Prior Bonds, subject to the prior fien of the Prior Bonds and the
unrefunded portions of the bonds being refunded, upon such funds until they have been
fully paid and redeemed; that the Issuer has appropriated the proceeds of the Bonds of
this issue, together with other funds now on hand and available for the purpose, and has
invested such funds in obligations of the United States or certain agencies thereof in such
amounts, maturing on such dates, and earning interest at such rates as are required to
provide funds sufficient to pay when due the interest to accrue on each Refunded Bond to
its maturity or, if prepayable, to the earliest prior date on which it may be called for
redemption, and to pay and redeem the principal amount of cach such Bond at maturity,
or if prepayable, at its earliest redemption date, and to provide funds sufficient to pay
when due the interest to accrue, and any principal payments, on the Refunding Bonds
until the Redemption Date and has irrevocably placed such funds and securities in escrow
for this purpose; that the assets appropriated to the Series 2009A Refunding Improvement
Bond Fund consist of special improvement warrants and special assessments validly
issued and levied for the payment of the cost of improvements benefiting special
improvement districts of the Issuer, which warrants and assessments are payable in the
years and amounts required by law; that it will use diligence to collect said improvement
warrants and special assessments and, in the event of a deficiency in any of the
mprovement district funds for the payment of the warrants drawn thereon, or if such
warrants have been refunded, the Refunding improvement Bonds issued to refund the
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warrants, the Issuer is further required to levy a tax on all taxable property within the City
for the payment and discharge of such deficiency, without limitation as to rate or amount;
that all collections of special assessments, and any deficiency taxes, are required to be
credited to said Series 2009A Refunding Improvement Refunding Bond Fund and applied
in payment of the principal of and interest on the Bonds of this issue, subject only to the
prior lien thereon of certain of the Prior Bonds until such Bonds have been fully paid and
redeemed; all as more fully stated in the Resolution, to which reference is hereby made
for further details and other covenants of the Issuer with respect thereto; and that the
issuance of this Bond has not caused the indebtedness of the Issuer to exceed any
constitutional or statutory limitation of indebtedness.

IN WITNESS WHEREOF, the City of Fargo, North Dakota, by its governing
body, has caused this Bond to be executed in its behalf by the manual or facsimile

signatures of the Mayor and City Auditor, and sealed with its official seal.

CITY OF FARGO

Mayor
(SEAL)

City Auditor

CERTIFICATE OF AUTHENTICATION

This is one of the Bonds
Delivered pursuant to the
Resolution mentioned within.

CITY AUDITOR OF THE CITY
OF FARGO

200 North Third Street

Fargo, NID 58102

By:

Authorized Representative

Dated:
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FORM OF CERTIFICATE AS TO BOND COUNSEL OPINION

We certify that attached is a full and correct copy of the text of the legal opinion
of Bond Counsel on the issue of Bonds which includes the within Bond, rendered as of
the date of delivery of and payment for the Bonds.

(FACSIMILE) (FACSIMILE)
City Auditor Mayor
The following abbreviations when used in the inscription on the face of this Bond,

shall be construed as though they were written in full according to applicable laws or
regulations:

TEN COM - as tenants in common
TEN ENT - as tenants by the entireties
JT TEN - as joint tenants with right of survivorship and not as tenants in common
UTMA -ACT Custodian
(Cust) (Minor)

under Uniform Transfer to Minors Act

(State)
Additional abbreviations may also be used.

ASSIGNMENT

FOR VALUE RECEIVED the undersigned hereby sells, assigns and transfers

unto

the within Bond and all rights thereunder, and hereby irrevocably constitutes and
appoints

attorney to transfer the within Bond on the books kept for registration thereof, with fult
power of substitution in the premises.

Dated:
Please insert social security or other NOTICE: The signature of this Assignment
identifying number of Assignee: must correspond to the name as it appears

upon the face of the within Bond in every
particular, without alteration, enlargement
Signature Guaranteed: NOTICE: or any change whatsocver.

Signature(s) must be guaranteed

by a member of a major stock

exchange or a commercial bank

or frust company.
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ATTACHMENT 3
CONTINUING DISCLOSURE CERTIFICATE

This Continuing Disclosure Certificate (the "Disclosure Certificate™) is executed
and delivered by the City of Fargo, North Dakota (the "Issuer") in connection with the
Issuer's $13,665,000 Refunding Improvement Refunding Bonds, Series 2009A (the
"Bonds"). The Bonds are being issued pursuant to Authorizing Resolutions adopted by
the governing body of the Issuer on April 6, 2009 (the "Resolutions™), and delivered to
the Purchaser on the date hereof. The Issuer hereby covenants and agrees as follows:

Purpose of the Disclosure Certificate. This Disclosure Certificate is being
executed and delivered by the Issuer for the benefit of the Owners of the Bonds in order
to assist the Participating Underwriters within the meaning of SEC Rule 15¢2-12(b)(5)

(the "Rule") in complying with the Rule. This Disclosure Certificate constitutes the
written undertaking required by the Rule.

Definitions. In addition to the defined terms set forth in the Resolution, which
apply to any capitalized term used in this Disclosure Certificate unless otherwise defined
in this Section, the following capitalized terms shall have the following meanings:

"Annual Report" means any annual report provided by the Issuer pursuant to, and
as described in Section 3 and 4 of the Disclosure Certificate.

"EMMA" means the Electronic Municipal Market Access system established by
the MSRB with the support of the United States Securities and Exchange Commission, or
any successor system, which can be accessed at the date hereof at www.emma.msrb.org.

"Financial Statements" means audited or, if unavailable, unaudited general
purpose financial statements of the Issuer prepared in accordance with generally accepted
accounting principals, as in effect from time to time or as required to be modified as a
matter of law. If unaudited financial statements are provided, audited financial
statements will be provided when and if available.

"Fiscal Year" means the fiscal year of the Issuer.

"Final Official Statement" means the deemed final official statement dated April
, 2009, plus the addendum which constitutes the final official statement delivered in
connection with the Bonds, which is available from the MSRB,

"Issuer" means the City of Fargo, North Dakota, which is the obligated person
with respect to the Bonds.

"Material Event" means any of the events listed in Section 5(a) of this Disclosure
Certificate which has been determined to be material pursuant to Section 5(b) of this
Disclosure Certificate.
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"MSRB" means the Municipal Securities Rulemaking Board located at 1900
Duke Street, Suite 600, Alexandria, VA 22314,

"NRMSIR" means any nationally recognized municipal securities information
repository as recognized from time to time by the SEC for purposes of the Rule.

"Owner" means the person in whose name a Bond is registered or a beneficial owner of
such a Bond.

“Participating Underwriter” means any of the original underwriter(s) of the Bonds

(including the Purchaser) required to comply with the Rule in connection with the
offering of the Bonds.

"Repository” means each NRMSIR and each SID, if any.

"Rule" means SEC Rule 15¢2-12(b)(5) promulgated by the SEC under the
Securities Exchange Act of 1934, as the same may be amended from time to time, and
including written interpretations thereof by the SEC.

"SEC" means Securities and Exchange Commission.

"SID" means any public or private repository or entity designated by the State of
North Dakota as a state information depository for the purpose of the Rule. As of the
date of this Disclosure Certificate, there is no SID.

Provision of Annual Financial Information and Financial Statements.

(a) The Issuer shall, not later than 12 months after the end of each Fiscal
Year, commencing with the year ending December 31, 2009, to EMMA an
Annual Report which is consistent with the requirements of Section 4 of
this Disclosure Certificate and which shall include the CUSIP numbers for
the all outstanding Bonds and such other identifying information as may
be required from time to time by the Rule. The Annual Report may be
submitted as a single document or as separate documents comprising a
package, and may cross-reference other information as provided in Section
4 of this Disclosure Certificate; provided that the Financial Statements of

the Issuer may be submitted separately from the balance of the Annual
report,

(b) If the Tssuer is unable or fails to provide to EMMA an Annual Report by
the date required in subsection (a), the Issuer shall send a notice of that
fact to EMMA.

Content of Annual Reports. The Issuer's Annual Report shall contain or
incorporate by reference the annual Financial Statements and information similar to that
set forth in the following sections of the Final Official Statement:
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(i) City Property Values.
(i)  City Indebtedness.
(1)  City Tax Rates, Levies and Collections.

Reporting of Material Events.

(©)

(d)

(e)

0

(2)

This Section 5 shall govern the giving of notices of the occurrence of any
of the following events if material with respect to the Bonds:

(i) Principal and interest payment delinquencies;
(1)  Non-payment related defaults;
(iii)  Unscheduled draws on debt service reserves reflecting financial

difficulties;
(iv)  Unscheduled draws on credit enhancements reflecting financial
difficulties;
(v) Substitution of credit or liquidity providers, or their failure to
perform;

(vi)  Adverse tax opinions or events affecting the tax-exempt status of
the security;

(vii) Modification to rights of security holders;

(viii) Bond Calls;

(ix) Defeasances;

(x)  Release, substitution, or sale of property securing repayment of the
securities; and

(xi)  Rating changes.

Whenever the Issuer obtains knowledge of the occurrence of an above
listed event, the Issuer shall as soon as possible determine under
applicable legal standards if such event would constitute material
information for holders of the Bonds (a “Material Event™), and if so
promptly file a notice of such occurrence with each Repository (or to the
MSRB and the S, if any) until June 30, 2009 and, thereafter, to EMMA
provided, that any event under subsections (a)(8)(9) or (11) will always be
deemed to be material.

Notwithstanding the foregoing, notice of Material Events described in
subsections (a)(8) and (9) need not be given under this subsection any
carlier than the notice (if any) of the underlying event is given to holders
of affected Bonds pursuant to the Resolution.

If the Issuer determines that it has faited to give notice of a Material Event
as set forth above or to file the Annual Report in a timely fashion as
required herein, the Issuer shall promptly file a notice of such occurrence
in such occurrence in the same manner as described in (b) above.

The Issuer shall file each notice of a Material Event and each notice



Page 23

required by subsection (d) of this Section 5 with the CUSIP numbers for
all outstanding Bonds specified and such other identifying information as
may be required from time to time by the Rule.

Termination of Reporting Obligation. The Issuer's obligations under this
Disclosure Certificate shall terminate upon the legal defeasance, prior redemption of
payment in full of all the Bonds.

Agent. The Issuer may, from time to time, appoint or engage a dissemination
agent to assist if in carrying out its obligations under this Disclosure Certificate, and may
discharge any such agent, with or without appointing a successor dissemination agent.

Amendment: Waiver. Notwithstanding any other provision of this Disclosure
Certificate, the Issuer may amend this Disclosure Certificate, and any provision of this
Disclosure Certificate may be waived, if such amendment or waiver is supported by an
opinion of nationally recognized bond counsel to the effect that such amendment or
waiver would not, in and of itself, cause the undertakings to violate the Rule. The
provisions of this Disclosure Certificate may be amended without the consent of the
Owners of the Bonds, but only upon the delivery by the Tssuer to EMMA of the proposed
amendment and an opinion of nationally recognized bond counsel to the effect that such
amendment, and giving effect thereto, will not adversely affect the compliance of this
Disclosure Certificate and by the Issuer with the Rule.

Additional Information. Nothing in this Disclosure Certificate shall be deemed to
prevent the Issuer from disscminating any other information, using the means of
dissemination set forth in this Disclosure Certificate or any other means of
communication, or including any other information in any Requested Report or notice of
occurrence of a Material Event, in addition to that which is required by this Disclosure
Certificate. If the Issuer chooses to include any information in any Requested Report or
notice of occurrence of a Material Event in addition to that which is specifically required
by this Disclosure Certificate, the Issuer shall have no obligation under this Disclosure

Certificate to update such information or include it in any future Requested Report or
notice of occurrence of a Material Event.

Default. In the event of a failure of the Issuer to comply with any provision of
this Disclosure Certificate, any Owner of the Bonds may take such actions as may be
necessary and appropriate, including seeking mandate or specific performance by court
order, to cause the Issuer to comply with its obligations under this Disclosure Certificate.
A default under this Disclosure Certificate shall not be deemed an event of default with
respect to the Bonds and the sole remedy under this Disclosure Certificate in the event of

any failure of the {ssuer to comply with this Disclosure Certificate shall be an action to
compel performance.

Beneficiaries. This Disclosure Certificate shall inure solely to the benefit of the
Issuer, the Participating Underwriters and Owners from time to time of the Bonds, and
shall create no rights in any other person or entity.
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IN WITNESS WHEREOF, T have executed this Disclosure Certificate in my
official capacity effective the day of April, 2009,

CITY OF FARGO, NORTH DAKOTA

Steven Sprague
City Auditor
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(2009A)
CERTIFICATE
STATE OF NORTH DAKOTA )
)} ss.
COUNTY OF CASS )

I, Steven Sprague, the duly appointed City Auditor of the City of Fargo, North
Dakota, do hereby certify that attached hereto is a full, true and correct copy of the
Resolution adopted by the governing body of the City of Fargo at the meeting held on
April 6, 2009, and that such Resolution is now a part of the permanent records of the City
of Fargo, North Dakota, as such records are filed in the office of the City Auditor.

Dated this day of April, 2009,

City Auditor

(SEAL)



Fargo Inspections

City of Fargo

200 Third Street North
701-241-1561

fax 701-241-1526

Memorandum

DATE: April 1, 2009

TO: Mayor Walaker and Board of City Commissioners
FROM: Ron C. Strand, Inspections Administrator %/
SUBJECT: Permit fees waiver for flood repair

A necessary part of our individual property owners’ recovery will include our assistance in
the form of repair and replacement permits for structures, plumbing, and mechanical work.
After a couple of our flood events during the past several years the decision was made by
the Commission to waive permit fees for these flood-related permits. At those times
permits were siill required and obtained but no fees were charged.

With those precedents in mind | am respectfully requesting that the Clty
Commission direct the inspections department to
issue permits for flood-related repairs and equipment
replacement without charging the permit fees
otherwise required.
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ASSESSMENT DEPARTMENT

April 2, 2009
Board of City Commissioners
City Hall
Fargo, ND 58102

Dear Commissioners:

Attached is a copy of an application made by Cooper House, LP & the F argo Housing &
Redevelopment Authority for a property tax exemption or payment in licu of tax (PILOT)
accordin% to N.D.C.C. Chapter 40-57.1. The exemption requested is for a property to be located
at 414 11™ St. N. where the applicant will construct a low income housing project,

The Tax Exempt Review Committee has met to consider this application. There were no written
or verbal protests submitted at the time the committee met and none have been filed to date.

The committee feels this project meets the necessary criteria to be eligible for an exemption, The
committee recommends approval of a 15 year, $0 payment in lieu of taxes, The committee
recommends that after the third year of full operation, the project remit at least 5% of collected
annual rents as a total in lieu payment provided for, in part, under N.D.C.C. 23-11-29,

SUGGESTED MOTION:

Approval of a 15 year, $0 payment in lieu of tax for the building and that after the third
year of operation, the project pay in lieu payments to total no less than 5% of collected
annual rents.

“Tax Exempt Review Committee

404 - 4th Avenue N, » Fargo, ND 58102 « Phone (701) 241-1340 « Fax (701) 241-1339
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9 APPLICATION FOR PROPERTY TAX INCENTIVES FOR

NEW OR EXPANDING BUSINESSES 19,\::
Pursuant to N.D.C.C. Chapter 40-57.1 0

Project Operator’'s Application To_8ity of Fargo L8

City or County K 6\ *’!@‘p

File with the Gity Auditor for a project located within a city; County Auditor for locations outside city i @

A representative of each affected school district and township is included as a non-voting member in the negotiations ﬁ?
deliberation of this application.

This application is a public record
Identification Of Project Operator

1. Name of project operator Fargo Housing Authroity - Manaber / Cooper House

Limited Partnershi
2. Address of project 414 11th Street North | owner 3
city__Fargo County _Cass

3. Mailing address of project operator _ PO Box 430

City Fargo State ND Zip 58107
4. Type of ownership of project
Partnership D Subchapter S corporation I___l Individual proprietorship
El Corporation I:[ Cooi:erative I:I Limited liability company
5. Federal Identification No. or Social Sec;un'ty No, 26-2573929

6. North Dakota Sales and Use Tax Pefmit Na. N/A

7. Ifacorporation, specify the state and date of incorporation_ ND 4/29/72008

8. Name and title of individual to contact Lynn Fundinasland, Executive Director

Mailing address PO Box 430

City,StateZip FEII'gO, ND 58107 Phone No. 701-478-2525

Project Operator’s Application For Tax Incentives

9. Indicate the tax incentives applied for and terms. Be specific.

X
I:I Property Tax Exemption . Payments in Lieu of Taxes
Number of Years -2010 Beginning Year 2025 Ending Year
Percent of exemption 5% Amount of annual payments

(Attach schedule if payments will vary)

10.  Which of the following would better describe the project for which this application is being made:

New business project D Expansion of an existing business project

24734 (Rev. 7/99 - 5/2005 COF)
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Description of Project Property

I1. Legal description of project real property_ | g5 Seven (7}, Eight (8)., and all of Nine
(9) except the South Six (6) Feet thereof in Block Thirtyfive (35),

of Robert's Second Addition to the city of Fargo, Situate int the
County of C&8s, and the State of Nar Bakota.
12, Will the project be owned or leased by the project operator? Owned |:| Leased

If the answer fo 12 is leased, will the benefit of any incentive granted accrue to the project operator?

|_—_| Yes I:’ No

If the property will be leased, attach a copy of the lease or other agreement establishing the project operator’s benefits.
New l:] Existing

13. Will the project be located in a new structure or an existing facility?

If existing facility, when was it constructed? N/ A

If new construction, complete the following:

a. Estimated date of commencement of construction of the project covered by this application_ 9/ 2009

b. Description of project to be constructed including size, type and quality of construction. 43 unit. 4 stor y
apartment building with community room and services for the homeless

¢. Projected number of construction employees during the project construction_ 29

1/2010

14, Approximate date of commencement of operations for this project

15.  Estimated market value of the property used 16. Estimate taxable valuation of the property eligible

for this project:

a. Land b 96,000
b.Existing buildings and

structures for which an

exemption is claimed $ 0

¢. Newly constructed buildings
and structures when

completed $ 3,400,000
d. Total $.3,496,000
€. Machinery and

equipment 5 0

for exemption by multiplying the market values by

5 percent:

a. Land (not eligible)

b, Eligible existing buildings and
structures $ 0

c. Newly const buildings & structures

when completed $170,000
d. Total taxable valuation of property

eligible for exemption

(Add lines b & c) $170,000

&, Enter the consolidated mill rate for the
appropriate taxing district $ 455.43

f. Annual amount of the tax exemption

(Line d multiplied by line &) $/7,423.10
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Description of Project Business

Note “project” means a newly established business or the expansion porfion of an existing business. Do not include any
established part of an existing business,
D Retailing

D Services

18, Describe in detail the activities to be engaged in by the project operator, including a deseription of any products to be
manufactured, produced, assembled or stored (attach additional sheets if necessary).

D Manufacturing

I:I Warehousing

17. Type of business to be engaged in: D Ag processing

I:] Wholesaling

Manage permanent supportive housing affordable to homeless and pre-
cariously housed individuals,

19. Indicate the type of machinery and equipment that will be installed

20. Projected annual revenue, expense, and net income of the project for each vear for the first five years,

Year 15 year proforma attached

Annual Revenue

Annual Expense

Net Income

3

21. Projected salary and number of new positions added by the project and estimated annual payroll
4.5 '

Estimated Payroll $ 157,500

# Jobs Added

Number of positions in the fnitial year in the following hourly salary categories (DO NOT INCLUDE BENEFITS):

# Current
Positions

New Positions
Under $7.50

New Positions
$7.50-39.00

New Positions
$9.01-511.06

New Positions
$11.01-813.00

New Positions
$13.01-815.00

New Positions
Over $15.00

Previous Business Aciivity

D Yes No

23. Has the project operator conducted this business or any other location either in or outside of the state?
Yes I___I No

24. Has the project operator or any officers of the project received any prior property tax incentives? m Yes

22. Is the project operator succeeding someone else in this or a similar business?

l:INO

If the answer to 22, 23, or 24 is yes, give details including locations, dates, and narme of former business (attach additional sheats

ifnecessary), see attached list
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Busi tit

25. If any similar business being conducted by other operators in the municipality? D Yes No

If YES, give name and location of competing business or businesses

Percentage of Gross Revenue Received Where Underlying Business Has ANY Local Competition Yo

Property Tax Liability Disclosure Statement

26. Docs the project operator own real property in North Dakota which has delinquent property tax levied against it?
D Yes I:ﬂ No

27. Does the Project operator own a greater than 50% interest in a business that has delinquent property tax levied against any of its
North Dakota real property? D Yes D No

If the answer to 26 or 27 is yes, list and explain

Use only when reapplying

28. The project operator is reapplying for property tax incentives for the following reason(s):
I:I To present additional facts or circumstances which were not presented at the time of the original application

To request continuation of the present property tax incentives because the project has:
Moved to a new location D Had a change in project operators

D Change in project operation or additional capital investment of more than 20%

':I To request an additional annual exemption for the year of on structures owned by a governmental entity and
leased to the project operator, (See N.D.C.C. 40-57.1-04. 1}

1, Lynn Fundingsland . do hereby certify that the answers to the above questions and all of the information

contained in this application, in achments hereto, are true and correct to the best of my knowledge and belief and that no
relevant fag ing to the'ownership ofoperation of the project has been omitted.

A N Executive Director ) ‘\b OQ\
Signature T~ Title Date

Certification of Governing Body (To be completed by the Auditor of the City or County)

"The municipality shall, after granting any property tax incentives, certify the findings to the State Tax Commissioner and
Director of Equalization by submitting a copy of the project operator’s application with the attachments.

The governing body, on the day of , 20 > granted the following;
D Property Tax Exemption D Payments in lieu of taxes
Number of Years Beginning year Ending Year
Percent of exemption Annual payment (Attach schedule if payments vary)

Auditor




VHH4 au) Ag peBeuepy = 1y ,
VHH4 au} Aq psbeuepy B paumQ = W30 .

128 £l 868 69L {'simjoy
ob.iey J1HN e 0 4 L I YHON asuung| pg
obie J1HIN 0€ 0 0g 6i N SowoH waysanig| €z
ob.e DLHIT 0g 0 0¢ 9 W Sswoyumo] waisengl| zz
ob.eH DJLHIT ZL 0 zl L W yied siasis| 1z

" obleg D1HIN £9 ¢ 09 L T uuj Jeaein| oz
obie4 21HIT gl 4 6 1 n alenbg pieseH| 61
obiey O1HIT J] Z G L N Aempeaig 0zz| gl
ob.e- DLHIT 8 0 8 Z I SaWOyUMO | yaanyd[ /]
Om‘_mn_ mEmEot(BEOOE_;BOI_ L1l l 0l l W20 Xauuy BARID| 9]
obseq gBYSY-PO Zl 0 Zl L W20 JOUBH [BIUOJOD| GL
obley 9]JEPIOYY/aWOoU|-MO v 0 ¥ A W80 butsnoy aalpoddng| 4L
ob.e SIEPIOHY/aLICIUI-MOT £ 0 £ L WRO 3y eloveal €1
obie4 qeyay-powy 0g 0 0¢ { W80 [pung| zi
obie OYs ZZ 0 Zz ! W20 ous| it
ob.re [EroJRWWoD L L 0 L W qn [eos| ol
Om._m“_ m_nmv._ot/x\mrcooc_-%ol_ € L ' I Al mcoﬁmcz,ohm (5]
obieq Atwe - Buisnop] angng 04 0 of 0z W90 AnuaAy Uibe /-vL| 8
oble4 PaIgesiQ/Alep|3 - Buisnoy ogng of 0 9f L Tkl 198uold g-yLf /
obiey Alwie 4 - Buisnoy ongng 9z 0 9z el WO anusAy Le-0E G-vL| g
obied : Aiwe - Buisnoyj ojjgng 8z 0 82 ¥l WO SNUaAY YISZ v-¥L| G
ob.Jed aleoheq | L 0 ! W30 uosipely ¢-¢L|
obJey Alwe - Buisnoy oigng 16 0 L6 Ll W20 uosipely &-pL| €
oble4 palgesIg/ALIap(3/8|qIs$800Y Alind - Buisnoy aiqng 86 0 ) L W20 suozuoH MaN z-vL| Z
oBiey Pajgesig/AHep|g - BuisnoH oignd 672 0 812 L WB0 9SId-UBIH L-¥1] |

FATES) adA} josloid _ ST spun sjuun sbuipjing | Juswabeuepy Auadoad ‘ON
uoljedon JO Jaquuny _m_o._oEEOO |enuapisay jo 1o/pue
|ejoi JOo 1IsaquinN | so JaquinN Jagquiny n___._m._m:;O

6002/vL/L
(V¥H4) ALIMOHLNY INIWHOT3A3QTY ANV ONISNOH 0D¥V4




»92 m £52 8¢ s[ejoy,

m

9l

Gl

Pl

obJe4 JOIUBS/UoHINIISUOD MBN - D1 HIT 4 i ey ! 8002 YHON asuung| ¢y
as 'usaplegy uoilersassldiqeyay/boy - 91 HIT Ze 0 43 Z 8002 SaWoyumo] malA uosme| zi
oble4 Ajwe4/uononiisuo) maN - S1HM 0g 0 0¢ 6l 2002 SOLoH wa)sanig| L
obiey Alle 4/UoioNIISUCD MaN - D1HI o€ 0 0¢ 9 9002 sawoyumo | waysenigl| ol
oble 1sop I0IURG/UORINRSUOD MBN - D1 H(T 8l 0 8l L 5002 sjuawypedy Ausies| 6
ob.e4 BsH aapoddng/suon maN - DLW 4} 0 Zl L 002 yed sieisig| g
ob.e [BIJBWILICD/qBYSY QLOISIH-D 1 HI £9 £ 09 L #0027 uujp 18ISl £
Omhmu_ aesg .ﬁOn_\_.._o_uozbmcoO MBN - SOpUQD i 0 ¥ l €002 SQpUon B3lIs yig] 9
obie4 [eI0isWWOD/qBYSY JUOISIH-D1HI £l 4 6 L Z00Z alenbg pjesaH| g
ob.e [BIOJOWWIOD/GBYSY OUOISIH-O L HIT / Z G L 200z Aempeolg gzz| ¥
obleq AllWeZ4/uoonnsuo) MaN - J1H1 g 0 8 Z L00Z sawoyumo] yainyp| €
obiey [BIDIBLULLIOY L L 0 L 0002 gnig rewog| z
Om._mn_ m_nmﬁl_ot,q\mc._oo_.:lgon_ e L A L Q002 mcoym:..so._m l

A9 adA] joaloig spun spun sypun sBuipjing Ieaj) se|ladoadssioalold "ON

uonedlonT] jo Jaquunpn _m_u._m:._:._oo mm_u:mﬁ_mmm JO Sid
1ejol JO 1IsquinN JO JaquinN daqLunnN
6002/¥LIL

"ONI “¥31713HS ANOAIS




WY 65

a0-L-ZL
- & 3 - 2 - % - 8 - g - $ - 8 - $ - 8 - [ - g - 3 - ¢ (ogo'vy) % Mald yse] [enuuy
W8S § ¥ES®  § OWEZ  § ZE¥@  $ L0g6 5 OcOF § OUGROL $ EISLL § Z6CCF % ZZ6cr 8 ZZ5Er € Si0F. 5 E85FL € E0GL § aAJasal aowes/Bunziedo -
@2|AlSSs Jqap Yos -

VES'  $ 016 ¢ ZEr'B  $ LOE'® & OZI'0DL S 085CL ¢ £19'LL $ Z62ZL © JE8EL § zzSel 3 S/0%L $ E6SYL  $ £s06L § A2IAJDS JGSP YOS -
BOCEL ¥ 120Gl & $9B'9L § €099l $ OvZOZ § OBLIC § [ZZec § PBSPZ § oowse 8§ £4047 § SGIeC & 9862 & oot & (85w g awoou) Bugeiadg jenuuy 18N

683'Y & 825 %

0BG5'69Z $ BEL'ZSZ ¢ 988'WST $  JoB'UPE $ SLO'LE 3 mmmumw 128'LeZ SIS'SIZ § 09%'602 & LI9'S0Z & pOZ'es! €6LE6L $ O0OS'BLZ ¢ sasuadxg Bungesadg e10L,

LEZ'¥T [ £ Gl % ' 3 125'8L  § OE0'RL § S0G4L SE6'9F & 0069l § goleinsy

a mE.S 3 g L4 ' g Jo-nalj-ut X2y BIE)SS [2aN

P e zhs e X sosuadxg paxiq

$ mvmv_. 1262, & SkSzl & OeLzl afeqiesy g Jamsg JoIEA

s gL'lg m Emmm & £iL'eg 98g'ls 8 EEm $ mﬁmv SED 2 oL08(3

0567  $ $O8'Z 101EAR[T

gEF'29  § viv's9 oLl & BIE'BS E21'85 § 6iv'ss 58918 & 18L'0S sui'er & ammam uciRiady) g SoUBUSIUEN

Zse'e % 89iT 097§ tES'E 09T $ eece =1 R A NNPN IEAGLUBY MOUG/SPLNOID

3 mmxm oLe'z Buneunwaxg

ueusiutery

% gZC'e [ 1oL AUCY g

$ 590 D8E't § §E8'L 69§ 0891 ¢ eeg'L ¢ Zg6'L 883 ¢ 2aeg dinbz Jsndwon

$ LEE'LL gen'sl ¢ eor'st 960'FPL § 9R9'EL $ ZBZ'EL & 006'TL SBABEBY JUeWeoE|dey

§ G85°L 556t ¢ gsg't S66'L % 6851 § &85'L & sug') 5894 Buleyuow soueyduen

$ 29 j=fk:] 3 UBS o¥5 $ 05 5 GG $ Sussiieapy

t 8es Z6t $ B Fixd [ 3 g AR 3 00F Surjuug

t bPEL SOE'L 292t DEZ'L  $ ¥ELL €60'C  § 80'L ¢ 0S0'L & 00Ot sbeysogsalddng sowo

$ oLy yZ5's & bee'g sbi's  $ 0i8'% t9r's  § SOE'S ¢ OSI'S § 000'S 1afieuey jessy

$ z49 z59 Sie g 266 § g |eBen

) BZR'L m ¢m_:‘. 3 Butunoaoy

S ST uoljensiuupy

mtww TN m LlE1E comam £ va,om L] o_.m_mu. 0E6'gl 5894 Walwebeuepy
sasuadxg
857967 § H99Z8Z ¢ 6CL'A/Z $ 09LIT $ O9b'9SZ § SSTUOZ § SbL'9SE $ GZLIST § S0TOFZ $ O/E LT § EZ09E § bOS'LEZ © O8CZZZ $ 00B'EZZ § vESVIL & 93
uoke  § 00FZ 8 DOvC  $ ooz ¢ oOve & 00ve € O0kZ & O0bZ % OOvZ § 00bZ  § 00vZ & 00v2 § 0rZ $ O00FT $ O08L & Aipunel
Sanlasay
BPLT % BEOT ¢ €497 § BISET % 0K'T 8§ bEYT 0§ ZSET 5 ST 0§ BA'T  § O0F 0§ F61 ¢ BogL $ 851 ¢ 9v8'L & SAABSIY UO JsaUa|
BOE'LZ € Z6BOZ % ¥BY'OZ $§ 090'0Z $ [BOGL $ LOEGL S ZZB'BL § LSSEL § JSL'BL § Le@4L 8§ LEPUL & BELLL $ 208'9L § €491 $ Bi9US & fouezep,
0Zh'Y0E § ISv'B6Z & E65Z6Z § I9UOSZ & JEZIBZ & ZEM'GIZ 5 9LE0IC S OL0SOZ S GLOGST § GZIDSZ § OELEYT § EESYZ & CC00bZ $ STESEZ § ZLIOEZ § SOOI [BIUSY
] ri €l [ [ oL 8 8 z 9 ] [2 3 z L sanuaAsy

202 £202 zz0z 1202 0zoz 6L0Z aL0z 02 SL02 SL0T ¥H0Z £L0Z [{%o74 LHoZ Di0z

sjuaunlede asnoH iadoon



v
o

Page 3

4 Beyond Shelter, Inc. @&

PO Box 430 ¢ Fargo, ND 58107-0430 « (701) 293-6262 + Fax (701) 293-6269

February 13, 2009

Ben Hushka, Assessor
404 4™ Avenue North
Fargo, ND 58102

RE: Application for PILOT
Dear Mr. Hushka,

Ptease find enclosed an application for property tax incentives for a new affordable housing
development in Fargo.

The Fargo Housing and Redevelopment Authority’s non-profit partner Beyond Shelter, Inc. {BSI) will be
the General Partner in the project ownership entity called Cooper House Limited Partnership. The
development is designed to serve people who are homeless and will provide permanent housing and
services. The income of tenants in this project is anticipated to be below 30% of area median income.
The development will be managed and operated by the Fargo Housing Authority.

The development will consist of a four story building with 43 efficiency and one bedroom apartments.
All units will have their own kitchens and bathrooms. One unit will be set aside for a service provider or
caretaker. The building will be served by an elevator. There will be several offices for management
and service providers. A community room will be available to tenants and for group meetings and
sessions sponsored by service providers. A common laundry room will be available to tenants. The site
is located two blocks from a bus stop and within walking distance to service providers, thrift stores, and
groceries.

This development will not support any debt. Financing for construction will come from Low Income
Housing Tax Credit equity, the Otto Bremer Foundation, the HUD Supportive Housing Program, the
Affordable Housing Program (AHP) of the Federal Home Loan Bank of Des Moeines, the City of Fargo
HOME program, the Fargo Housing and Redevelopment Authority, and Beyond Shelter, Inc. The
operating budget will be expected to incur some expense related to services in addition to the third
party providers that will come in.

We appreciate your and the tax committee’s consideration of this request. Please feel free to give me a
call with any questions regarding this request,

Sincerely,
Lisa Rotvoid
cc: Lynn Fundingsland, Fargo Housing and Redevelopment Authority

enclosure
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Title Appeal of the Zomng Administrator's Decision Date
As updated 12-03-08,
02-02-09, & 03-19-09
Staff Contact Jim Hinderaker
Appellant | William F. Bakowski Representation | Jonathon Garaas
Status Planning Commission Review:
10-08-08 as continued to 12-10-08 and 02-11-09
City Commission Review: 03-23-09
Record Note: Due to the volume of the complete appeal record, the City Commission packet
contains an abbreviated form of the complete record regarding said appeal. A complete
record will be on hand during the public hearing. Also, the complete record regarding this
appeal is available for review in the Planning Department prior to the 03-23-09 meeting.
Executive | Regarding the appeal filed by William F. Rakowski of the issuance of a building permit for
Summary | Phased Il of the FM City Development project located at 12th Ave N, numerous issues are

On eptember .
Fargo, filed an appeal to the Board of Adjustment stemming from the issuance of a building permit for
property located at 1434 12 Ave N, Fargo. The Building Permit (No BL20081741) was issued by the
city on August 25, 2008. The appellant asserts that the permit was issued without meeting all of the
conditions of FMC/LDC Article 20-07. In essence, the appellant contends that Building Permit No.
BL20081741 should not have been issued due to insufficient parking.

Upon receipt and review of the appeal, staff questioned whether the Board of Adjustment (as
requested by the appellant) actually had jurisdiction o review the appeal. The appellant contends that
the “administrative decision” to issue Building Permit was done in error because the permit
application did not meet all required condition precedent set forth in Article 20-07 of the Land
Development Code. He specifically cited that the requirements of FMC/LDC §20-0701(E){4), Off-Site
Parking, were not met.

On September 8, 2008, staff informed the appellant’s representative, Jonathan Garaas, that the
Zoning Administrator is respensible for determining compliance with parking requirement and that the

raised by the counsel (Jonathan Garass) of the appellant that staff contends are without
merit. The primary issue surrounding this appeal stems from the April 9, 2008 Planning
Commission decision to reduce the total number of required parking spaces for Phase Il of
the FM City Development project. Mr. Garass and Mr. Rakowski, who were both in
attendance during the April 9, 2008 public hearing, failed to file a timely appeal of the
Planning Commission decision. Since that time, every attempt has been by Mr. Rakowski,
through counsel, to circumvent that decision by interjecting opposition into the various
stages of the project, culminated with the filing of this appeal of the issuance of the building
permit. An action that is baseless and without merit

The balance of this report provides a timeline of events and summarizes the action of the
various Boards that have heard parts of this appeal. In addition, staff has reviewed each of
the issues, as based on a letter from counsel dated November 12, 2008, and found that all
are baseless and without merit. Finally, the recommendation of staff, in accordance with
FMC/ADC§20-0910(E)(4), is for the City Commission to review the appealed Siie Plan
decision as a new matter. After considering the matter, the City Commission shall act to
approve or deny the original application. The procedure shall be the same as required of the
original action before the Zoning Administrator.

akowski, owner of property located at 1424-1426 12" Ave N,
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in a letter addressed to the Chairman of the City of Fargo Planning Commission, John Q. Paulsen,
dated November 12, 2008 and included in the December 2008 Planning Commission review
packet, the counsel for the appeliant identifies the issues raised on appeal. Note: The items listed
below are cut and paste from said lefter. Siaff response follows.

review of the same is part of a Site Plan review as governed by FMC/LDC §20-0910. To that end,
decisions made under the Site Plan review process are appealable to the Planning Commission.
Although staff has made every effort fo walk Mr. Garaas through the Building Permit Application
review process, a process that clearly assigns Site Plan review (including review of parking
standards) to the Zoning Administrator, Mr. Garaas continues to insist that the Board of Adjustment
has jurisdiction in this case.

On October 8, 2008, the Planning Commission found that they in fact did have jurisdiction to hear the
subject appeal. The Planning Commission also found that the appellani did have standing to appeal.
The Planning Commission also heard testimony regarding the appeal but tabled the hearing until
December 10, 2008 in order for the city to provide the complete record to the appellants counsel.
Counsel in turn was to provide a detailed list of the issues on appeal.

On October 28, 2008, the Board of Adjustment held a hearing, at the request of stafi, to also review
and determine which governing body had jurisdiction to hear the subject appeal. The Board of
Adjustment found that they did not have jurisdiction as that authority was specifically granted to the
Planning Commission and Board of City Commissioners.

On December 1, 2008, the Board of City Commissioners, on appeal from the October 28, 2008 Board
of Adjustment decision, held a hearing to review and determine which governing body had jurisdiction

to hear the subject appeal. The Board of City Commissioners upheld the Board of Adjustment’s
decision.

On December 10, 2008, the appeal was continued by the Planning Commission to February 11,
2009.

On February 11, 2009, the Planning Commission determined the site review process was
accomplished by staff in an appropriate fashion following the requirements of the Land Development
Caode. In a 7-1 decision, the Commission moved to deny the appeal.

l. Many of the documents most recently submitted continue to have deficiencies in
photocopying. For the time being, Mr. Rakowski makes no furtl}c:r cn}nmEnts
concerning the deficiencies except that il may evidence continuing elforts to
obfuseate issues, ur lack of initial accurate review of submired documents.

Staff has made every aitempt to ensure that counsel has a complete and accurate record. In regard to
photocopying deficiencies, staff will attempt to work with the appellanis counsel to clarify any and all
deficiencies prior to the December 10, 2008 hearing.
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2 Please be reminded that the building official performs a higher duty than merely
passing on the sufficiency of building plan adherence 1o Fargo's building code — the
Building Official is prevented from issuing a building permit without conformity “in
all respects to the provisions of the Land Development Code and the building cacte.”
Indeed, EMC § 20-0913(B) indicates this dual rale apparently overlooked o [gnored:

“The Building Official shall be responsible for conducting reviews to
determine if intended uses, buildings or structures comply with all applicable
regulations and standards, including the building code. The Building Official
shall not issue a building permit unless the plans, specifications and intended
use of such building or structures or part thereof conform in all respects to the
provisions of the Land Development Code and the building code.”

Please be reminded that FMC § 20-0106(B) alse provides:

*If the provisions of this Land Development code are inconsistent with
one another, or if they conflict with provisions found in other adopted
ordinances or repulations of the City, the more restrictive provision will
control.” [boiding for emphasis]

Under FMC § 20-1203(A) 1)(z), “(w)hen the principal uses of a development fall
within different use categories, each principal use is classified in the applicable
category and each use is subject to ali applicable regulations for that category.” In
this case the MR-3 zoning category regulations must be honored, even if the ground

floor is reparded as Limited Commercial.
Please be further reminded that FMC § 20-0303(C) atso provides:

“All requirements of a C-O district are in addition to and supplement all
other applicable standards and requirements of the underlying zoning
district,” Reducing the namber of parking spaces would not be within any
of the 6 areas of possibly authorized "{r)estrictions and conditions imposed
by a C-O district under FMC § 20-0303(CY1-6). A C-O district has to be
created by ordinance — not by the Planning Commission. See FMC § 20-

0303(D). “Parking spaces™ are not an identified Use Category under FMC
§ 20-1203.

in an effort to expedite the Building Permit review process, the city of Fargo implemented a Plan Routing
sfystem. Prior to its implementation, the building permit review process was frustrating at best and at
times, due to miscommunication between the applicant and the various review agencies, difficult to
d_ocument the final outcome. The Plan Routing process streamlined the review process. An applicant
simply submits a complete application to the Inspections Department and the Inspections Department in
turn routes the various plan sets to the review agencies for review and determination of compliance.

So, while yes, as cited in §20-0913(B) of LDC/FMC, the Building Official is responsible for ensuring that
thelapplicable provisions of the LDC and building code are adhered with, responsibility for portions of the
review are delegated to various departments in accordance with their area of experiise. For example,
the Hgalth Department is responsible for the review and determination of compliance related to health
code issues. The Engineering Department is responsible for the review and determination of compliance
related engineering issues such as storm water detention. And, the Planning Department is responsible
for the review and determination of compliance related to site plan issues such as, dimensional
standards, parking, landscaping, and residential protection standards.

In regards to your assertion that the subject development must adhere to the MR-3 zoning category
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regulations due to the fact that the development cantains multiple principal uses, commercial and
residential , is just plain wrong. FMC/LDC §20-1203(A)(1)(a) stipulates in part, “(w)hen the principal uses
of a development fall within different use categories, each principal use is classified in the applicable
category and each use is subject to all applicable regulations for that category.” The term “category” is a
reference to the Use Category of Table 20-0401 of Article 20-04 of the LDC. Table 20-0401 contains a
list of different Use Categories including residential. The Zoning Administrator simply follows the matrix of
Table 20-0401 to the corresponding zoning district to determine if said use is a permitted use by right, a
conditional use, use subject to specific conditions or a use that is not allowed.

In this particular case, the subject property is zoned Limited Commercial with a Conditional Use Permit
that allows for residential uses. By again using the matrix of Table 20-0401 and cross referencing the
multiple principal uses (Retail Sales/Service and Residential — Household Living) with the Limited
Commercial zoning district you will note that Retail Sales/Service is a use by right and that Residential -
Household Living is a conditional use. Since both of these principal uses are permitted under the Limited
Commercial zoning district (residential living as conditionally approved), the subject property must adhere

to the minimum dimensional standards of the Limited Commercial zoning district and not that of the MR-3
Zoning district.

In regards to your contention that the city is not authorized to reduce the number of parking spaces with
the use of Conditional Overlay disfrict, you are correct. The reduction in the number of parking spaces
was reviewed and approved by the Planning Commission with the use of an Akliernative Access Plan as
applied via a Conditional Use Permit, which, in accordance with FMC/LDC §20-0909(C), the Planning
Commissicn has final decision autherity. On April 9, 2008, the Planning Commission approved an
Alternative Access Plan reviewed in accordance with the Ceonditional Use Permit Review procedures of
FMC/LDC §20-0909. This approved Alternative Access plan reduced the number of required off-street
parking spaces to a minimum of 33 spacing. Of note, the approved Altermative Access Plan did not
require any Off-Site Parking. In other words, FMC/LDGC §20-20-0701(E)(4) is not applicable.

[92]

It is important to note Fargo™s Land Development Code was passed by ordinance -
it has the force and effect of law. Under Fargo’s Land Developinent Code, the Off-
Street and On-Site parking space requirements were established by way of specifie
ordinance requirement. FMC Anicle 20-07; speeifically, FMC §20-0701(B). Under
FMC § 20-0701(D), “Fxcept as expressly stated in this section {§ 20~97C.l!],' all
sequired off-street parking spaces must be located on the same lot as the principal
use An “Allernative Access Mlan® does not provide any oppertunity to aker the
ordinance’s on-site parking requircments because of the built-in limitation set forth
in FMC § 20-070 1{EX#) which superimpases a higher standard for residential uses
fand certain commercial uses|;

~Qff-site parking may not be used to satis(y the off-strect parking standards
for residential uses (except for guest parking), resiaurants, convenienee stores
or ather convenience-orfemed uses, Required parking spaces reserved for
persons with disabilities may not be located off-site.”

Please be reminded that FMC § 20-0701{A) 3} provides that “*(e)xisting parking and
loading spaces may not be redured betow the minimum requirements established in
1his section.” The Planaing Commission never had the right te reduce the humber
of parking spaces mandated by ordinance — it only had the ebility to chan_ge the
location where ihe required number of parking spaces atieibutable to cenain use
categeties were possibly tocated under an Alerative Aceoss Plan approved in
confurmity with FMC § 20-0701(E). Since the number catnei be rerduced, there
should be at Yeast 78 [40 residential and 38 commercial] parking spaces, and perhaps
as many as 103 [40 residential and 63 commenrcial] parking spaces, provided for in
the plans,

In regards to your contention that an “Alternative Access Plan” does not provide any opportunity to alter
the ordinance’s {FMC/LDC Article 20-07; specifically, FMC/LDC §20-0701(B)} on-site parking
requirements because of the built in limitation set forth in FMC/LDC §20-0701(E)(4), you again are simply
wrong. Specifically, FMC/LDC §20-0701(E) stipulates that, “(a)n Alternative Access Plan represents a
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proposal to meet vehicle parking and transportation access needs by means other than providing parking
spaces on-site in accordance with the Off-Street Parking Schedule of Sec. 20-0701-B. Applicants who
wish to provide fewer off-street parking spaces than required pursuant to Sec. 20-0701-B must secure
approval of an Alternative Access Plan, in accordance with the standards of procedures of this section.”

In this case, the Planning Commission approved a reduction of required number of parking spaces to a
minimum of 33 parking spaces; and, in contrast to your repeated suggestion to the contrary - Off-Site
Parking was not required. While you may not agree with the Planning Commission decision or that they
even had the authority to grant the Alternative Access (which | might add would have been the
appropriate time to file an appeal regarding the parking reduction) the Zoning Administrator is obligated to
uphold their decision. So in the final analysis regarding compliance with the parking standards of the
FMC/LDC, the Zoning Administrator upheld the actions of the Planning Commission and accurately
substituted the standards of FMC/LDC §20-0701 for the approved Alternative Access Plan.

4, The City of Fargo is reminded there exists a definite distinetion between an ordinance
and a resolution of a governing body of a rounicipality — a resolution is not a law.
108 N.W.2d 12, 14-15 (N.D, 1961},

“Section 40-11-09, N.D.C.C., is, in effect, a cadification of the geneml rule
that "a municipal erdinance cannot be amended or repealed by a mere
resalition.  To accomptlish that result a new ordinance st be passed.’
{authorities cited}.”

In the context of the Fargo Planning Commission’s attemipt to alwer the on-site
parking space requiremnents inposed by way of the City of Fargo's ordinance - not
even the Fargo City Commission eould do so by resolution, how could the Fargo
Planning Commission hope to do 507

Moreover, a regulation also cannot slter an ordinance’s provisions. Onge the City af
Fargo decided to make zoning an ordinance rather than a regulation. the City of Fargo
lost virtually atl “flexibility™ - if such is desirable.

In regards to your reminder to the City of Fargo that there exists a definite distinction between an
ordinance and a resolution of a governing body of a municipality, | thank you for your acute observation;
however, the Planning Commission did not usurp the authority of an existing ordinance with the adoption
of the aforementioned Conditional Use Permit (Resolution) to reduce the number of off-street parking
spaces required for the subject property. | remind you that FMC/LDC §20-0701(E) is an ordinance of the
City of Fargo. This ordinance specifically granis, “(a)pplicants who wish to provide fewer off-street
parking spaces than required pursuant to Sec. 20-0701-B...", the opportunity to “... secure approval of an
Alternative Access Plan, in accordance with the standards of this section.” In accordance with FMC/LDC
20-0701(E)(1)(b){(2), “Alternative Access Plans that propose a reduction of more than 25 percent or
more than 25 off-street parking spaces require review and action by the Planning Commission, in
accordance with the Conditional Use Permit Review procedures of Sec. 20-0809.” In other words, a
existing ordinance, adopted by the Fargo Board of City Commission, authorizes the Planning
Commission to review and take action to reduce the off-street parking standards of FMC/LDC 20-
0701(B)(1). Therefore, the Planning Commission acted within their authority.
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Further, should you assert that the Farge City Commission allows you ro ignore the
ordinance by giving the Planning Commission the discretion lo alter the on-site
parking requirements, such concept would be unconstitutional. To allow the
Planning Comwmission to perform the legislative function of the Farge City
Commission would be an unconstitwtional delegation of legislative power. fpre

arrison Diversion Congervancy District, 144 N W.2d 82,92 (N.13. 1966}. The same
situation exists with respect to the role of Building Official - such power cannot
lepally exist,

As the prior act of the Fargo Planning Commission to ignore the City of Fargo’s
ordinance was unlawful, it was a void acr,

This is a legal gquestion that will need to be addressed by the City Attorney’s Office.

The building official should not have issued a building pennit due to the following
violations of the City of Fargo's Land Development Code relating (o setbacks:

OPTION #1: Limited Commercial with a residential density allowed even
greater than MR-3 {using Resideatinl District Standards).

A The building to be construcied does not have adequate sidevards. The
property is zoned Limited Commiercial with a residential density allowed
even preater than MR-3. The Dimensional Standards for MR-3 under FMC
§ 20-0501 mandate the existence of an Interior Side Minimun Setback of 10
feet. Lessthan 5 feet exists umder the plans presented to the building official.

B. The building to be constructed does not have adequate front yards, The
property is zoned Litnited Commercial with a residential density allowed
even grester than MR-3. The Dimensional Standards for MR-3 under FMC
§ 20-0501 mandate the existence of an Front Minimum Setback of 25 feet,
The plang presented (o the building official would appear to only provide 20
fegt.
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C. The building to be constructed is too large for the low(s). The property is
zoned Limited Commercial with a residential densily allowed even grealer
than MR-3. The Dimensional Standards for MR-3 under FMC § 20-0501
mandate a Maximum Building Coverage of 33%. The plans presented to the
building official would appear to approximate 44%.

D. The building to be canstructed is too large for the lot(s). The property is
zohed Limited Commercial with a residential density allowed even greater
than MR-3. The Dimensional Standards for MR-3 under FMC § 200501
mandate Minimum Open Space of 35%. The plans presented to the building
official would appear to approximate less than 0%, if any qualifics. Under
FMC § 20-1202(43), no part of any road, parking area, driveway, or ather
area intended for vehieular travel can be considered 15 Open Space. Sesalso,
EMC § 20-0504(F).

OPTION #2: Limited Commercial with a residentisl density allowed even
greater than MR-3 {using only Nooresidential District Standards - see
diseussion starting at #8 below].

A The building to be constructed dees aot have adequate sideyards. The
property is zoned Limited Commercial with a residential density allowed
even greater than MR-3. The Dimensional Standards for LC under FMC §
20-0502 mandate the exjsience of an Inerior Side Mininmim Setback of 5
foet. Less than 5 feet exists under the plans presented to the building official.

In regards to your contention that the building official should not have issued a building permit due to the
fact that the Dimensional Standards for MR-3 under FMC/LDC §20-0501 are not met, | must remind you
that the subject property is not zoned MR-3 but rather is zoned Limited Commercial with a Conditional
Use Permit that allows residential living. Any improvements to the subject property must adhere to the

minimum dimensional standards of the Limited Commercial zoning district because that is the applicable
zoning district.

7. The building official should not have issued a building permit due to the following
violations of the City of Farge’s Land Development Code relating to Setbuck
Averaging standards of FMC § 20-0504(D)2). No atternpt to sceure a waiver from
the Board of Adjustment was aitempted, nor was the “greater front sctback” standard
utilized.

in regards to your contention that the building official should not have issued a building permit due to the
fact that no attempt was made to secure a waiver from the Board of Adjustment relating to the Setback
Averaging standards of FMC/LDC §20-0504(D), | can only respond by stating that the applicant never
applied for Setback Averaging nor requested that the review by the City of the setbacks of the project be
based on Setback Averaging. Furthermore, the Zoning Administrator never reviewed the site plan based
on Setback Averaging. Therefore, | contend your argument about Setback Averaging is moot.




Page 43

8. The building official should not have issned a building permit due (o the following
violations of the City of Fargo®s Land Development Coede relating lo Residential
Protection Standards of FMC § 20-0704. Minimum Setback from Abutting Side or
Bear Lot tine of Protected District shall be 10 feet for all Off-Street Parking Spaces,

9. The building official should not have issued a building permit due to the fotlowing
violations of the Chy of Fargo's Land Development Code relating to Residential
Protection Standards of FMC § 20-0704. Minimum Setback from Abutting Side or
Rear Lot line of Protected District shall be 10 feet for all Driveways.

10.  The building official should not have issued & building permit due to the following
violatiohs of the City of Fargo’s Land Development Code relating to Residential
Protection Standards of FMC § 20-0704. Minitmwm Setback from Abutting Side or
Rear Lot line of Protected District shall be 15 feet for all Principal Buildings.

11.  The building efficial should not have issued a building permit due to the following
violations of the City of Fargo’s Land Development Code relating 10 Residential
Protection Standards of FMC § 20-0704. Minimum Setback from Abutting Side or
Rear Lot line of Protected District shail be 20 feet for all Dumpsters. FMC § 20-
0704(C) also required complete screening. The original wrash site seems to have now
disappeared in later plans,

12.  The building official should not have issued a building permit due to the following
violations of the City of Fargo's Land Development Code yelating to Residential
Peotection Standards of FMC § 20-0704(F). The landscape buffer has either a
minimum width of 10 feet {with planis in addition to the Open Space plant
requirements], or a minimum of 20 feet [with other plant standards}. Neither
standard has been met, and, in addition, FMC § 20-0704(E){4) prohibits such 10 foot
or 20 foot lundscape buffer from having any parking area or physical land
improveiment such as a dritveway.

Even the Planning Department recopnized that the Parking Lot buffer was &
“Mimirmum Required: 20' (Widih) (and a) Plantng Requirement() (of) 1 medium
trea’25 linear (t." Contrary to the assertion of the Planning Department’s reviewer,
the developer's actual proposed parking was not only adjacent to the right of way, but

actually on the right of way existing in favor of Mr. Rakowski — net supposedly
possible,

In regards to your contention that the building official should not have issued a building permit due to the
fact that the Residential Protection Standards of FMC/LDC §20-0704 were not adhered with, | must point
out the fact that Residential Protection Standards are not applicable in this case. FMC/ADC §20-
0704(A)(2) stipulates that Residential Protection Standards apply to, “a. All multi-dwelling development
when such development occurs on a site located within 150 feet of any SR or MHP zoning districts; and
b. All nonresidential development when such development occurs on a site located within 150 feet of any
SR, MR or MHP zoning districts.” The nearing SR, MR or MHP zone district to the subject property is

over 200 feef away. Therefore, the Residential Protection Standards of FMC/LDC §20-0704 were not
applicable.
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13.  The building official should not have issued a building permit due o the following
vielations of the Cily of Fargo’s Land Development Code relating to Packing Lot
Perimeter Landscaping set forth in FMC § 20-0705(1). The Buffer Standard setting
a Buffer Width of either 4 feet | hedgerow {vontinuous shrubs)] or 6 feet {Berm with
maximum slope of 3:1 + 1 small tree per 25 linear feet] has not been met.

In regards to your contention that the building official should not have issued a building permit due to the
fact that Parking Lot Perimeter Landscaping standards of FMC/LDC §20-0705(D) were not met, | must
point out that the Parking Lot Perimster Landscaping standards of FMC/LDC §20-0705(D) are not
applicable. in accordance with FMC/LDC §20-0705(D)(3), “(p)arking lot perimeter buffers shall be locaied
between adjacent street rights-of-way and off-street parking areas and all vehicle circulation areas within
the front setback...”. The subject properties’ parking lot is located in the rear yard, the parking lot is not
adjacent to street rights-of-way, and there is no vehicle circulation area within the front setback.

Therefore, the Parking Lot Perimeter Landscaping standards of FMC/LDC §20-0705(D) are not
applicable.

14.  The building official should not have issued a building peanit due to the following
violations of the Clty of Fargo’s Land Development Code relating to the actual
parking lot spaces included in the design. My 2002 Chevrolet Trailblazer has a width
of an approximate 7 feet frmirror to mirror], and with one open door, & width in
excess of 10, The original June, 2008, design submitted only provided for 28
parking spaces having a parking space width of %' (and various lengths] with zero

perimeler bulfer on the west side and only " on the east side {and also a trash site],
but more recently the blueprints have either climinared the dimensions of the parking
spaces altogether or used a parking space width of 8.5 with zero perimeter buffer on
the west side and only 1" on the east side [alzo with eliminalion of the tragh site}.
Some of the phototopying deficiencies come into play with respect to this issue. Mr.
Rakowski suggests that such small size should certainly conflict with “scceptad
construction standards in the industey” for off-street parking and loading areas. FMC
§ 20-0701{(3); FMC § 20-0701(K) mandates 3 10" width and a 25" length for loading
spaces while FMC § 20-0701([) mandates a minimum of 8' width and 20 feet length

for stacking areas - the proposed lengih requirements are also inadequate under such
standards.

In regards to your contention that the building official should nat have issued a building permit due to the
fact that the size of the parking spaces provided conflict with “accepted construction standards in the
industry” for off-street parking and loading areas, | must point out that the Land Development Code does
not specifically address the minimum standards in regards to the length or width of a parking stall.
However, the Zoning Administrator did determine that the proposed 8.5 feet wide x 18.5 feet long parking
siall was acceptable and within the range of approved parking stall sizes in other projects within the City
of Fargo. In accordance with FMC/LDC §20-0701(K), Retail Sales and Service land uses with a gross
floor area between 5,000 and 25,000 square feet require one (1) off-street loading space that is at least
10 feet wide and 25 feei long. As a matter of practice, the Zoning Administrator permits the use of the
parking drive aisle to also serve as the Off-Street Loading Space.
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A, Photocopy of recorded May 9, 1963, easement favoring Mr. Rakewski. The principal
building and the parking lot intrude inte the area so as to violate the easement
requirements, and also, act to prevent full use of the easement area by Mr. Rakowski.
The parking ot curb cannot be within the sideyard under the wrms of FMC § 20-
0504({D)1). Dimensional standards have been disregarded in many respects.

B, Photocopy of a May 22, 2008, letter from the Fargo City Attorney [*1 fall to wnder
stanid yout purpose for continuing to insist thai & document *must exist’ whern it has
been freely acknowledge that there is no such written instrument.”] indicating the
nor-existence of any agreement for parking on NDSU’s “T” Lot = which had to exist
inrecordable form prier to any application for a building permit. No building permit
application should have even been considered, much leas approved. See ashove.

In regards to the easement of record, the City of Fargo, in accordance with FMC/LDC §20-0106(C) does
not enforce private agreements. And, in regards to the “document” that you insist must exist because of
the action of the Planning Commission on April 9, 2008 to approve an Alternative Access Plan, which you
contend in accordance with FMC/LDC §20-0701(4)(d) must be recorded with the Register of Deeds, the
reason this document does not exist and was not recorded with the Register of Deeds is due to the fact
the one was never required. The Planning Commission action of April 9, 2008 was for an Alternative
Access Plan; however, the plan did not contain a provision for Off-Street Parking. In accordance with
FMC/LDC §20-0701(E)(2), the Planning Commission was authorized to consider and approve any
alternative to providing off-street parking. The Board, based on the information provided, simply reduced
the number of required spaces to 33-spaces. No additional off-street parking was required.

‘Decision of- Appeal . : o oo a0

In accordance wuth FMCILDC§20 -091 0(E)(4) the Planmng Commlss:on or Board of Clty
Commissioners shall consider the appealed Site Plan decision as a new matter without
requirement for a public hearing. After considering the matter, the Planning Commission or
Board of City Commissioners shall act to approve or deny the original application. The
procedure shall be the same as required of the original action before the Zoning
Administrator.
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Page 46 _, CITY OF FARGO
: ' FARGO, NORTH DAKOTA DATE 8/21/2008

BUILDING PERMIT PERMITNO. BL 20081741
SPECIAL FLOOD HAZARD @ FLOOD _PROTECTION ELEVATION

SPECIAL FLOOD HAZARD PERMITS SHALL BE CONSTRUCTED IN ACCORDANCE TO THE FLOOD FROOEING CODE OF THE CITY OF
FARGO.

PERMIT ADDRESS 1430 12 AVE N Sauth Campus Plaza. Phase 2

ADDITION 1840

LEGAL DESCRIPTION

LOT 16 THRL 18 & ET OF VAC ALLEY BLK 14 ADDN# 1640 (Kirkhams 2nd) ADDITIONAL INFO; *7/16/08 COMB/ FR 08-08 01-1640-2000-000

01-1640-02010-000 & 01-1640-02020-000

TOWNSHIP
QWNER. FM CITY DEVELOPMENT LLC i PHONE VENDOR  LICENSE#
CONTRACTOR Mearidian Commarcial Construction. LEG . A56-0397 7890  3R4415A
ADDITIONAL CONTRACTORS MAGNUM ELECTRIC ) 2368753 2850
aE $A Mechanlcal Inc - _ 281-9100 6858
Precision Plumbing, ing, J01-238-1753 __ 4485
NOVA FIRE PROTECTION 282-0268 2243
ARCHITECT OR BESIGNER  David Bayman & Northemn Piaing
WORK CLASS INM

BESCRIPTION OF WORK

Construct three story multi-use building. Bujlding contains 18 dweling units on floors 2 & 3 and future

commercial use on the main level. Foundation previously permitted. It is the responsibility of the permit

ho |der to verify the existence of any covenants or eagsements on this property. This permit is for an insulated
shell z sheli and support facilities only on the first floor. Issuance of this permit shall not Imply approval for any future
fit-up or use of this building. No interior fit-ups shall take place until plans. reviews and additional permits are

approved. Al work to comply with all applicable requirements of the City of Fargo including the 2006 Fargo

Building Code.

VALUATION — $2.025.000.00 PLAN FEE . $0.00 PERMIT FEE $8,424.00 ‘ TOTALFEE ___$8.424.00
INVESTIGATION FEE $0.00

BLDG. 3Q. FT. 31581 HEIGHT ______ 42 NUMBER OF STORIES 3 OCCUP. GROUP R-2 .

WIDTH DEPTH ___ . . NUMBER OF UNITS 18 OCCUP.LOAD 108 .

TYPE CONSTRUCTION VB

TREATED PLATES Reauired FOUNDATION Existing

SMOKE DETECTORS Reauired RQOF Asphalt

WINDOW AREA Mn8%ofGFA HEATING

EXITS REQUIRED 2 o BASEMENT

FIRE SPRINKLERS NFEA 13 FIREPLACES NA

ZONE LC __ LOTSIZE

FRONT YARD 10 SIDE YARD &._.__ REARYARD 15___ . STREET MAX. LOTCOVER 85

Lot Width Front _______ 160 Lot Depthi 180

lotWidthBack _____ 460 Lot Depth2 350 ) NOTICE

SEPARATE PERMITS ARE REQUIRED FOR ELECTRICAL, PLUMBING, HEATING, AIR CONDITIONING, PARKING LOTS AND SIGNS,

PLEASE BE SURE TO READ THE DISCLAIMER ON THE REVERSE SIDE OF THIS PERMIT.

Signature of Contractor or Authorized Agent Rq ?*/

Signature of Owner(lf owner builder)

ﬁ , ? Date S
Signature of Issuer (\ C :ﬂ - 0& o
Date

Date
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Page 47 CITY OF FARGO
, - FARGO, NORTH DAKOTA DATE /212008
BUILDING PERMIT PERMIT NO. B 20081742
SPECIAL FLOOD HAZARD  [g FLOOD PROTECTION ELEVATION

SPECIAL FLOOD HAZARD PERMITS SHALL BE CONSTRUCTED IN ACCORDANCE ;I'O THE FLOCD PROOFING CODE OF THE CITY OF
FARGO.

PERMIT ADDRESS 1430 12 AVE N South Cambus Plaza, Phase 2
ADDITION 1640
LEGAL DESCRIPTION

LOT 16 THRLI 18 & PT OF VAC ALLEY BLK 14 ADDN# 16840 {Kirkhams 2nd) ADDITIONAL INFO: *7/16/08 COMB/ FR 08-06 01-1640-2600-000
01-1640-02010-000 & 01-1640-02020-000

TOWNSHIP

OWNER EMCITY DEVELOPMENT LLC PHONE VENDOR  LICENSE#
CONTRACTOR Meridian Commaercial Construction. LLC 356-0397 7890 2 34418A
ADDITIONAL CONTRACTORS

ARCHITECT OR DESIGNER  David Bauman & Northemn Plalns
WORK CLASS icP

DESCRIPTION OF WORK _
Construct asphalt parking lot. The parking lot must comply with all provisions as stated in the Land

Development approval. Provide accessible parking spaces along with required signage. All work to comply

with all applicable requirements of the City of Farqo and the 2006 Fargo Building Codes.

VALUATION  ____ $7000000  PLANFEE _ 3000 PERMIT FEE $574.00 TOTAL FEE $574,00
INVESTIGATION FEE $0.00
BLDG. SQ. FT. HEIGHT NUMBER OF STORIES OCCUP, GROUP R-2
WIDTH — DEPTH .. NUMBER OF UNITS OCCUP. LOAD
i TYPE CONSTRUCTION VB
TREATED PLATES FOUNDATION
SMOKE DETECTORS ROOF
WINDOW AREA HEATING
EXITS REQUIRED BASEMENT
FIRE SPRINKLERS NEPA 13 FIREPLACES

ZONE LG LOTSIZE 24000

FRONT YARD 10 SIDE YARD 5 REAR YARD 15 . STREET
LotWidthFront ___ 160 Lot Depth1 i

LotWidthBack ____ 160 Lot Depth2 150 NOTICE

SEPARATE PERMITS ARE REQUIRED FOR ELECTRICAL, PLUMBING, HEATING, AIR CONDITIONING, PARKING LOTS AND SIGNS.

MAX. LOT COVER 55

PLEASE BE SURE TO READ THE DISCLAI

Signature of Contractor or Authorized Agent

R ON THE REVERSE SIDE OF THIS PERMIT.

% 25

Date

Signature of Owner(lf owner builder)

Signalure of Issuer

Date
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BEFORE THE FARGO CITY COMMISSION
William F. Rakowski,
Adjacent Landowner,
Vs. NOTICE OF APPEAL

City of Fargo, Inspections Department and/or
FM City Development, LLC,

Building Permit Holder & Issuer.

William F. Rakowski has previously filed a Notice of Appeal(s) {all of which are hercby
incorporated by reference] from the various decisions of the Board of Adjustment or the Planning
Commission, and William F. Rakowski hereby appeals from the Planning Commission’s void and
invalid decision of February 11, 2009, denying his appeal arising out of an earlier determination
that the Planning Commission had jurisdiction because the City of Fargo’s planning staff believed
William F. Rakowski was appealing from an approval of a site plan review performed by other
planning staff — Mr. Rakowski had never filed such an appeal [a site plan review was not
mandatory under the City of Fargo’s ordinances].

| Mr. Rakowski is merely following through with the City Commission’s earlier mandate that
he appeal through the Planning Commission [which has been appealed to the District Court of Cass
County, North Dakota].

The City Commission should be aware that the underlying process has disclosed multiple
violations of Fargo’s Land Development Code — all of which have been also ignored for reasons
never explained. As part of this appeal, Mr. Rakowski will identify two (2) instances of disregard

for the City of Fargo’s Land Development Code:

i
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The City of Fargo ignored its higher Residential Protection Standards arising out of
“nontesidential development, whether public or private”. FMC § 20-0704(A)(1).
These standards apply to “(a)li nonresidential development when such development
occurs o a site located within 150 feet of any SR, MR or MIHP zoning districts.”
The actual commercial/residential building has multiple residential uses [sixteen
(16) three (3) bedroom residential apartments] established on the second and third
floor. Certainly such multiple residence structures are within 150 feet of the
nonresidential development on the first floor used commercial. Moreover, exactly
50 feet away to the east there exists other multiple residential uses previously zoned
by the City of Fargo which is being ignored. My February 5,2009, “POSITION OF
RAKOWSKI” is aitached hereto, and incorporated by reference.

Planning Staff’s presentation of February 11, 2009, involved 10-15 minutes of
presentation and explanation concerning the landscaping requirements of the Land
Development Code — including a schematic drawing disclosing the actnal presence
of three (3) large trees on the berm of the 160" lot facing 12™ Avenue North. These
three large trees were identified as requirements to meet the mandatory standard of
one (1) tree for each fifty (50) linear feet — but there is no obligation to round-up to
the fourth (4™) tree [due to the extra ten (10" feet of front lot]. Mr. Rakowski
suggested that the fourth (4") tree could be, and should be included; he suggested
aweeping willow because the present circumstances were so sad. Unfortunately for
the City of Fargo’s planning staff, the trees supposedly in existence that were
required to meet site plan requirements — do not exist. 1 have attached pictures

2
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taken on February 20, 2009, showing the presence of only one (1) large tree, one (1)
small tree, and one (1) telephone pole that used to be a tree but no longer qualifies
— the site plan should have failed for want of a iree. See specifically, FMC § 20-
0902 as the applicant did not meet its burden, in this respect and in others.

An appeal of an administrative decision [in this case the Building Official] is authorized,
and controlled by FMC § 20-0916. Theoretically, the appeal from the Planning Commission’s
decision to deny the appeal of Mr. Rakowski would also be controlled by FMC § 20-0916, but
nothing within the ordinance provides for an appeal from the Planning Commission’s decision
{probably because they never should have been involved in an appeal ofan administrative decision
in the first place].

Hence, Mr. Rakowski appeals to the Board of City Commissioners under FMC § 20-0801
and/or FMC § 20-0901, and any others that exist. Mr. Rakowski still asserts that only the Board
of Adjustment had jurisdiction in the appeal from the action of the Building Official, and then on
to the City Commissioners. FMC § 20-0916.

Dated this 20™ day of February, 2009.

/ |

J oélgﬂlan T. Garaas

Aftorneys for Rakowski/landowner
Office and Post Office Address:
DeMores Office Park

1314 23rd Street South

Fargo, North Dakota 58103-3796
Telephone: (701) 293-7211

North Dakota Bar ID#03080

X:\Municipal\Rakowski\Notice of Appeal.final.cITY cOMMISSION,February. 2009.3-!5)4:1
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BEFORE THE FARGO PLANNING COMMISSION

William F. Rakowski,

Adjacent Landowner,

Vs. POSITION OF RAKOWSKI

City of Fargo, Inspections Department and/or
FM City Development, LLLC,

Building Permit Holder & Issuer.

William F. Rakowski reiterates his long-standing position(s) that (a) an appeal of an
administrative decision [in this case the Building Official’s administrative decision to issue a
building permit] is authorized, and controlled by FMC § 20-0916, (b) the structure proposed
to be built never required a Site Plan Review under FMC § 20-0910(A)(1-7), and (c) that the
Planning Commission does not have jurisdiction [this process will result in a determination that
will be null and void for want of jurisdiction].

Itis RAKOWSKT'S intent to briefly respond to a City of Fargo Staff Report “updated 12-03-
08" which was provided to attorney Garaas on Monday, December é, 2008, shortly after 8:00 a.m.
by Mr. Hinderaker.

RAKOWSKTS first responds to the last four (4) sentences of the Staff Report’s Analysis of
Appeal, which establishes everyone has been duped:

“The Planning Commission action of April 9, 2008 was for an Alternative

Access Plan; however, the plan did not contain a provision for Off-Street

Parking. In accordance with FMC/LDC §20-0701(E)(2), the Planning

1
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Commission was authorized to consider and approve any alternative to providing
off-street parking. The Board, based on the information provided, simply

reduced the number of required spaces to 33-spaces. No additional off-street
parking was required.”

RAKOWSKI concedes that the Planning Commission can “consider” any Alternative
Access Plan, but it cannot “approve” any Alternative Access Plan that seeks to provide the 40
required residential “off-street” parking spaces any place other than “on-site”. The Fargo
Planning Commission has no right to “reduce() the number of required spaces to 33-spaces”
because the Off-Street Parking Schedules set forth in FMC § 20-0701(B) [“the minimum off-
street parking requirement for each use category defined in this Land Development Code”] are
fixed by law.

In the quoted Staff Report [citing as its authority, FMC/LDC §20-0701(E)(2)] , the word
“any” is ttalicized — just as 1t is italicized in the Land Development Code. The Staff Report
epitomizes the error of taking something out of context. The actual context of the cited
ordinance [having the force and effect of law until changed by proper action of the Fargo City

Commission] is as follows:

“A number of specific access alternatives are described in this subsection.
Decision-makers are, however, authorized to consider and approve any
alternative to providing off-street parking spaces on the site of the subject
development if the applicant demonstrates to the satisfaction of the decision-
making body that the proposed plan will do at least as good of a job protecting
surrounding neighborhoods, maintaining traffic circulation patterns and
promoting quality urban design than would strict compliance with otherwise

applicable off-street parking standards.”
As is clear by the actual words of this ordinance, the Alternative Access Plan does not

authorize reduction of the number of parking spaces, merely the location — it need not be “on

2
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the site of the subject development if the applicant demonstrates to the satisfaction of the
decision-making body that the proposed plan will do at least as good of a job when judged
against three (3) separate standards set forth in the law. RAKOWSKI concedes under certain
circumstances the Off-Street parking spaces can be satisfied “off-site” - but never any required
Off-Street parking spaces resulting fromresidential uses. FMC § 20-0701(E)4)(a) specifically
prohibits approval of certain “off-site” parking:

“4,  Off-Site Parking

Off-street parking spaces may be located on a separate lot from
the lot on which the principal use is located if approved as part of
an Alternative Access Plan and if the off-site parking complies
with the all (sic) of following standards.
a. Ineligible Activities

Off-site parking may not be used to satisfy the off-

street parking standards for residential uses (except

for guest parking), restaurants, convenience stores

or other convenience-oriented uses. Required

parking spaces reserved for persons with disabili-

tles may not be located off-site.”

When City Staff and a representative of North Dakota State University previously
appeared before this body representing that an agreement existed for the use of NDSU’s “T”
Lot by tenants and patrons of the structure to be constructed, the undersigned presumed that
such representation would not be made unless true. Now we know that no such agreement
exists, nor has it ever existed [except for the possibility of NDSU students or teachers residing
in the building could possibly rent space in the “T” Lot provided they entered into separate
contract with NDSU — not involving developer] . The Building Official is prohibited from

issuing a building permit until the recordation of the non-existent agreement [FMC § 20-
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070 1(E)(4)(d)] which should be impossible. Everyone was duped; for the City Staff to now
assert that RAKOWSKI has no appellate rights because everyone was earlier successfully
duped should be summarily rejected. No man [or even a municipality] may set up his own
fraud or inequity as a ground of action or defense. Talbot v. Jansen, 3 U.S. 133, 158 (1795).

RAKOWSKI had the right to rely upon Fargo’s ordinances that prohibit issuance of a
building permit until complete adherence to the Land Development Code’s requirements. The
Staff Report inaccurately represents that “appellant contends that Building Permit No.
BL20081741 should not have been issued due to insufficient parking.” Staff Report of 12-03-
08, page 1. RAKOWSKI actually appeals because the required document has not been
recorded with the County Recorder as required by law and the Building Official violated his
duty.

Lest there be any dispute, FMC § 20-0701 required any Alternative Access Plan using
lands “not under the same ownership as the principal use served” to be in the form of a written
agreement and “(a)n attested copy of the agreement between the owners of record must be
submitted to the Zoning Administrator for recordation on forms made available in the Planning
Department.” FMC § 20-0701(E)(4)(d). Moreover, the actual “Alternative Access Plan must
be submitted in a form established by the Zoning Administrator and made available to the
public. Ataminimum, such plans must detail the type of alternative proposed and the rationale
for such a proposal.” FMC § 20-0701(E)1)(a).

Where is the form containing the proposed Alternative Access Plan, and the required
rationale? Why was it not produced as part of this record? The answers to both questions are

4



Page 59

provided by Fargo City Attorney in his letter of May 12, 2008, a copy of which is attached.
Please note that Fargo City Attorney Erik R. Johnson, in response to RAKOWSKI’S request

for public records, has recognized the following with respect to the Alternate Access Plan,

which, in the instant case, may now be regarded as a fiction:

RAKOWSKI RECORD REQUEST CITY ATTORNEY RESPONSE

[paraphrased]
1. A written agreement for an off-site parking | None provided; does not exist.

area in North Dakota State University’s
“T” Lot which is “attested” to by the
“owners of record” of “T” Lot and the
“owners of record” of Lots Sixteen (16),
Seventeen (17) and Eighteen (18), Block
Fourteen (14), Kirkham’s 2™ Addition to
the City of Fargo. The written agreement
is the document required to exist accord-
ing to FMC § 20-0701(E)}4)(d).

2. A copy of the Planning Department’s None provided; does not exist.
form(s) which contain the written agree-

ment referenced in #1 above required to be
“submitted to the Zoning Administrator for
recordation”, The form is the document

required to exist according to FMC § 20-
0701(E)(4)X(d).

3. A copy of the submitted “Alternative Ac- | None provided; does not exist.
cess Plan” that represents a proposal to
meet vehicle parking and transportation
access needs by means other than provid-
ing parking spaces on-site in accordance
with the Off-Street Parking Schedule of
Sec. 20-0701-B. The submitted “Alter-
native Access Plan” is a document re-
quired to exist according to FMC § 20-
0701(E).
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RAKOWSKI RECORD REQUEST

CITY ATTORNEY RESPONSE
[paraphrased]

A copy of the “Alternative Access Plan(.)”
submitted in the form established by the
Zoning Administrator which details “the
type of alternative proposed and the ratio-
nale for such a proposal.” The submitted
“Alternative Access Plan” is a document
required to exist according to FMC § 20-
0701(E)(1)(a).

None provided; does not exist.

As to the copy of the “Alternative Access
Plan(.)” submitted in the form established
by the Zoning Administrator {referenced in
#4 above], please provide a copy of that
which was “made available to the public.”
The public has a right to such document
according to FMC § 20-0701(E)(1)(a), and
as part of your response, please provide a
copy of the document used to inform the
public of the existence of such “Alternative
Access Plan(.)”. Please also provide a list
of the names of those members of the pub-
lic that received such “Alternative Access
Plan{.)”. The submitted “Alternative
Access Plan” is a document required to
exist according to FMC § 20-

0701(E)1)(a).

Copy of Notice of Hearing
purportedly published does not
include any reference an “Altemna-
tive Access Plan”, nor does the

purported letter to any “Property
Owner”.
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RAKOWSKI RECORD REQUEST

CITY ATTORNEY RESPONSE
[paraphrased]

If the Alternative Access Plan proposed a
reduction of no more than 25 percent or 25
parking spaces, please provide a copy of
any document that identifies the decision
of the Zoning Administrator [authorized to
review and act on such Alternative Access
Plan], and a copy of the “written notice of
the request” that was mailed “to all prop-
erty owners within 150 feet of the subject
property at least 10 days before the Zoning
Administrator takes action on the plan.”

As part of this request, please provide a list
of the names of the property owners within
150 feet of the subject property that
received such written notice. The
documents requested must exist if action
by the Zoning Administrator took place
according to FMC § 20-0701(E)(1)(b)(1).

N/A

If the Alternative Access Plan proposed a
reduction of more than 25 percent or more
than 25 parking spaces, please provide a
copy of any document that identifies the
“review and action by the Planning Com-
mission, in accordance with the
Conditional Use Permit Review procedures
of Sec. 20-0909.” The documents
requested must exist if action by the
Planning Commission took place accord-
ing to FMC § 20-0701(E)}(1)}(b)(2). As
part of this request, please provide the fol-
lowing required by FMC § 20-0909:
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RAKOWSKI RECORD REQUEST

CITY ATTORNEY RESPONSE
[paraphrased]

(7)B.

(DA.

A copy of the City Planner’s report on the
Alternative Access Plan as required by
FMC § 20-0909(B).

A copy of the minutes of the public hearing
of the Planning Commission meeting that
acted upon the Alternative Access Plan as
required by FMC § 20-0909(C). As part of
your response to this request for
documents, please provide a copy of the
Notice given by the Planning Commission
as required by FMC § 20-0901(F). Fur-
thermore, please provide copy of the “writ-
ten notice by first class mail to all owners
of the subject property and all property
owners within 300 feet of the subject prop-
erty. The notice shall be deposited in the
U.S. mail at least 15 days before the first
scheduled public hearing.” As part of this
request, please provide a list of the names
of the property owners within 300 feet of
the subject property that received such
written notice. Please provide a copy of
the published notice of such hearing, if so
published. The documents requested must
exist if action by the Planning Commission
took place according to FMC § 20-0909%(C-
E).

7A & 7B. The City of Fargo’s
Staff Report of 3/31/08 from
Nicole Crutchfield was attached, as
were the proposed minutes of the
Fargo Planning Commission meet-
ing of April 9, 2008. The Staff Re-
port was not based on developer’s
“Application for Conditional Use
Permit” or the “Application for Tax
Increment Financing” — neither
document submitted by the devel-
oper referenced an “Alternate Ac-
cess Plan”. Moreover, (a) the de-
veloper erroneously represented
that “(a)dditional parking will be in
the adjacent “I”: Lot.” and (b) the
minutes reflect that NDSU’s repre-
sentative falsely “stated there is a
contractual agreement between the

applicant and NDSU for parking in
the T lot.”
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RAKOWSKI RECORD REQUEST

CITY ATTORNEY RESPONSE
[paraphrased]

In the public presentation last evening, a
comment was made about peak hours of
parking used by the NDSU commuters, If
“Shared Parking” was ever utilized as the
basis for the Alternative Access Plan,
please provide all documents associated
with such application, including the man-
datory “shared parking analysis .. that
clearly demonstrates the feasibility of
shared parking.” All of the required docu-
ments, notices, studies, and agreements are
set forth in FMC § 20-0701(E)(5). The
documents requested must exist if action
by the Planning Commission took place
according to FMC § 20-0701

Believes no such document exist.

Comments about Site Plan Review

As to the claimed Site Plan Review, please review FMC § 20-0910 which identifies the
seven circumstances when “(t)he Site Plan review procedures of this section shall apply ..”
None of the seven (7) criteria apply to the proposed structure.

The City of Fargo erroneously asserts that we have appealed from the action of the
Zoning Administrator. In fact, there has never been “(a) complete application for Site Plan
Review” under FMC § 20-0910 - to this very date. Ifthere had been “(a) complete application
for Site Plan Review” it should have been supplied to the Fargo Planning Commission as part
of this appeal. The reason that the undersigned can say there never has been “(a) complete

application for Site Plan Review” under FMC § 20-0910 — to this very date — is because of the
following:

A. FMC § 20-0910(B) indicates that the “Site Plan Review shall be submitted to the
Zoning Administrator in a form established by the Zoning Administrator”
[emphasis added]. Fargo’s Planning Staff has previously asserted that the
document that is relied upon relates to a “Building Permit Application (which)

includes a Plan Routing Application that must be submitted to the Building
Official at the time of Building Permit application.”
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The undersigned is aware that similar language in included in another
submitted Staff Report amended “11-26-08" [“A complete application (for a
Building Permit} includes a Plan Routing Application (a.k.a., a Site Plan). The
Plan Routing Application is then routing (sic) to, among others, the Planning
Department. This department then conducts a ‘Site Plan’ Review for compli-
ance of the LDC - including parking standards.” The undersigned is fully aware
that Fargo’s Land Development Code do not allow the Building Official to
perform the functions of the Zoning Administrator. If the Building Official
wants input from any municipal department — so be it — the Building Official
does not legally have the right to change Fargo’s ordinances — it would be an
unconstitutional delegation of power as set forth in prior documents.

No fee for a Site Plan Review was paid by the developer, so even if “(a)
complete application for Site Plan Review” under FMC § 20-0910 once existed,
and has been lost, Fargo’s ordinances prohibit the Zoning Administrator from
acting — “No application will be processed until the application is complete and
the required fee has been paid.” FMC § 20-0910(B).

If the Zoning Administrator approved the non-existent document, there would
have been a violation of FMC § 20-0910(D) which says “(a) Site Plan
application may not be approved unless the Zoning Administrator finds that
the proposed project complies with all applicable provisions of this Land
Development Code and with all adopted plans and policy documents of the
City.” [emphasis added]. The letter dated November 12, 2008, addressed to
Planning Commission Chairman Paulsen is hereby incorporated by reference.
Please pay particular attention to the items starting with § 6, on page 4. The
Zoning Administrator, if he acted, acted in complete disregard for the ordi-
nances of the City of Fargo that required significantly larger buffer or
landscaping distances due to the approved residential Conditional Use.

Please be reminded, should the City of Fargo assert that it has now included some of the

undersigned’s letters, why has it failed to include the responses from City of Fargo representa-
tive(s) including a letter from City Attorney Erik R. Johnson writing: “Therefore, in response
to your various requests, there is no agreement for off-site parking in existence as would be
suggested under either L.D.C. §§ 20-0701.E.4.d or 20-0701.E.5.d - that is undisputed.”; May
16,2008, letter to Garaas, page 3 of 3. Why did the City of Fargo fail to include a letter from
Fargo City Attorney Erik R. Johnson dated May 22, 2008, recognizing “it has been freely

acknowledged that there is no such written instrument (as required by FMC § 20-
O0701L(EX(4)(d).”

10
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The non-existence of the required documents preclude the Building Official from
issuing a Building Permit. The Zoning Administrator, purporting to act with respect to a site
plan review, is under the same type of prescriptions in that there must be complete adherence
to Fargo’s law(s). The non-existence of the required documents would also mean that parking
requirements [residential off-street parking spaces requirements must be located on-site — no
alternate site access agreement can exist for residential and certain commercial parking space
requirements] so Fargo’s Land Development Code was ignored by its Zoning Administrator,
The Zoning Administrator had to know that the Building Official could not issue a Building

Permit, nor could either of them waive ordinance requirements imposed by City Commission
as law to be enforced uniformly.

Additional Comments to Analysis of Appeal

Fhave attached a photocopy of the City of Fargo Staff Report with langnage marked in
orange marker with comments (A through FF, inclusive). My brief comments are as follows:

A The Staff Report inaccurately paraphrases the RAKOWSKI appeal.
B. The Staff Report inaccurately paraphrases the RAKOWSKI appeal.
C. This information is not properly before the Planning Commission.

D. This information is not properly before the Planning Commission, and it is an
inaccurate description of the authority of the City Commission.

E. This letter was done pursuant to RAKOWSKI’S promise so to do — it does not
concede or confer jurisdiction upon the Fargo Planning Commission.

EF. The City of Fargo has not “implemented a Plan Routing system” by ordinance.
RAKOWSKI has no appeal from the methodology used by the Building Official
in performing his duties ~ his choice to send materials to the Planning
Department or the Fire Department may be commendable, but no appeal will
exist in favor of RAKOWSKI [or anyone else] should such non-mandatory
gesture take place, nor may the Building Official cause the appellate procedure
set by law be changed to the Planning Commission by instituting such routing
process. No provision of the Land Development Code suggests the need for, or
existence of, a “Plan Routing system” involving the Planning Department.

G. Who cares why the Building Official created his system seeking information —

it is not required by law, nor would RAKOWSKI have an appeal for violation
of the non-mandatory process.

11
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See comment G. Moreover, this developer did not submit any Alternate Access
Plan, nor a rationale. Nor did this developer submit the Site Plan review

application, or fee, as noted above. No work should have been done on a
missing or incomplete application.

Ifa“delegation” has occurred, it would be an illegal delegation of authority. See
legal principles previously advanced. Moreover, even if the Building Official
did seek outside expertise, the buck still stops on his desk, and RAKOWSK has
an appeal to the Board of Adjustment from his administrative decision.

The various examples set forth cannot change the ordinance making the Building
Official responsible for issuance of building permits — but only if in full
compliance with the Land Development Code and the building code.

The Staff Report should ook further into the ordinance. It actually references
the “Use Categories” of FMC § 20-1203 {see, FMC § 20-0401(A) which also
provides that “the provisions of Sec. 20-1203 will contro!”], and any landowner
must meet all requirements of each principal use when “the principal uses of a
development fall within different use categories. FMC § 20-1203(A)(1)(a).
There is no question that both commercial and residential use categories have
been advanced for this developer’s structure. “Each” principal use has
“applicable regulations for that category” that need to be honored.

This Staff Report comment flies in the face of the Land Development Code. See
comments to K. The residential use of the property is a given, and the standards
of a residential principal use must be complied with as the more restrictive.

The City of Fargo concedes the law, and then incorrectly states “the city has not
reviewed nor approved a Conditional Overlay regarding the subject property.”
Nicole Crutchfield’s Staff Report of 3/31/08 claims otherwise — the Existing
Zoning is “LC, Limited Commercial with Overlay”. Even the Renewal Plan Tax
Increment Financing District No. 2008-01 dated March 31, 2008, submitted to
the Fargo City Commission by Planning Director Jim Gilmour recognizes “(t)he

property i1s zoned LC, Limited Commercial with a Conditional Overlay.” See,
Subsection 1.4, Description of TIF District.

The Staff Reportinaccurately sets forth the law - a Conditional Use Permit is not
the method for approval of an Alternative Access Plan. The ordinance merely
says that the same procedures be followed. FMC § 20-0701(E)(1)}(b)(2). The
procedures of FMC § 20-0909 would include an application, payment of a fee,
review by the City Planner, preparation of a report, a public hearing, with public

12
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R&S.

notice [written notice and newspaper notice], and a decision. No where is it said

that the Planning Commission can issue a Conditional Use Permit for the number
of parking spaces.

No Alternate Access Plan was ever presented, nor the rationale. How could it
be approved if not in existence? Fargo’s Land Development Code required the
on-site parking — no one yet has the authority to waive the ordinance’s
requirements. See, RAKOWSKI'S response to the last four (4) sentences of the
Staff Report’s Analysis of Appeal, which establishes everyone has been duped.

See comments to O.

What the law establishes as to number and location of parking spaces, let no man
put asunder — particularly when the law says it is impossible to make the

mandatory parking spaces “off-site” for residential, and certain commercial,
uses.

See comments to O, P, and Q, among others.

The “Sergeant Schultz defense” does not apply; the Zoning Administrator has
no right, nor duty, to uphold an illegal act, nor a null and void action by another.

The Staff Report forgets the limitation — no off-site parking spaces can be used
to satisfy residential parking requirements, and also, certain commercial parking
requirements. The word “alternative” suggests “offering a choice”, but in this
case the law says that choice is somewhat limited — any residential parking
spaces must still be on-site. FMC § 20-0701(E)(4)(a). The Planning Cormis-

sion had to act without authority — it cannot change the ordinances for the legal
reasons advanced.

We are still waiting for the City Attofney to address the legal issue — the answer

was due in November, 2008, under the agreement to provide a response to those
issues raised by RAKOWSKI.

Omitted by error of Garaas.

See comments to R&S.

The developer’s failure to honor Fargo’s Land Development Code, and the
Zoning Administrator’s failure to do his job of ensuring proper setback does not
make the argument moot — it makes it certain that error was committed.

13
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BB.

CC&
DD.

EE.

Staff Report forgets that developer’s first phase — a mere 50 feet away — allows
for multi-residential use. All of the setbacks relating to Residential Protection

Standards of FMC § 20-0704 apply — non-compliance means someone did not
do their job to protect RAKOWSKI.

FMC § 20-0705(D)(1), in the ordinance entitled “Parking Lot Perimeter
Landscaping”, clearly states its applicability: “All off-street parking areas shall
be subject to the Parking Lot Perimeter Landscaping standards of this subsec-
tion. ..” [ assume “all” means “all”, even under Fargo’s use of language.

The Staff Report asserts that FMC § 20-0705(D)(3) somehow excuses non-
compliance. The Staff Report is erroneous. There exists no access to the
developer’s parking lot except by way of the right of way created by easement
in favor of one (1) of three (3) lots owned by the developer — over
RAKOWSKI’S land. There is no right of access to NDSU’s “T” Lot, or the
other adjacent land owned by North Dakota. The City of Fargo has prohibited
access to the parking lot from 12™ Avenue. RAKOWSKI’S land is the only right
of way that exists, and it should be used as the line for measurement under this
subsection. There is also an obligation for the buffer between “off-street parking
areas and all vehicular circulation areas within the front setback” -
RAKOWSKDI’s off-street parking areas should also be considered to force the
creation of the buffer at the correct width. None of the buffer can be traveled
upon, so the building has been inappropriately placed. Please keep in mind, this

buffer requiring plants cnly is in addition to the necessary landscaping. FMC §
20-0705(D)(2)

The Staff Report is erroneous. Fargo’s Land Development Code does establish
minimum standards in regard to the length or width of a parking stall when used
for loading or stacking. FMC § 20-0705(I) & (K). The standard cited by
RAKOWSKI applies to the size of parking spaces, and if, as suggested by the
Staff Report that “the Zoning Administrator permits the use of the parking drive
aisle to also serve as the Off-Street Loading Space”, then the Zoning

Administrator violates Fargo’s law and usurps the authority of the City Engineer.
FMC § 20-0705(K).

The Staff Report errs in not looking at the sentence immediately before the
referenced portion of FMC § 20-0106(C). While the ordinance provides “(t}he
City does not enforce private agreements or maintain a record of such agree-
ments,” the sentence immediately prior states, “If the provisions of a valid,
enforceable private agreement impose a greater restriction than this Land

14
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FFE.

Development Code, the provisions of the private agreement will control.” Even

the City of Fargo has to respect property rights of RAKOWSKI in the east 5 feet

which will be compelled to be set aside for access rights under the valid,
recorded easement.

If the Board is misinformed, or uninformed [“The Board, based on the
information provided ..”}, its obligations to follow the law do not diminish.
Moreover, the Board had no right to “simply reduce() the number of required
spaces to 33-spaces.” Only the City Commission can change the ordinance in
accordance with due process of law. Even if an Alternative Access Plan is
capable of being approved, the Planning Commission could not allow less than
40 residential parking spaces “on-site” [and additional parking spaces for special

types of commercial use which must be located “on-site”]. See all prior
discussions.

RAKOWSKI continues to assert that only the Board of Adjustment has jurisdiction in
the appeal from the action of the Building Official. FMC § 20-0916.

Dated this 5 day of February, 2009.

G AS LAW FIRM

JonatHan T. Garaas

A@fo/r/néys for Rakowski/landowner
Office and Post Office Address:
DeMores Office Park

1314 23rd Street South

Fargo, North Dakota 58103-3796
Telephone: (701) 293-7211

North Dakota Bar ID#03080
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Office of the City Attorney

City Attorney
Erik R. Johnson
Assistant City Attorney
", Robert L. “Butch” McConn, Jr.

N

y, City Prosecutors
“ &ordon A. Dexheimer
“¥Scott 0. Diamond

May 12,2008

Jonathan Garaas REcevED
Garaas Law Firm
DeMores Office Park
1314 23™ Street South

Fargo, ND 58103-3796

Re: May 5 Agenda ltem #4(b) - TIF District 2008-01™
Your client: Rakowski

Dear Mr. Garaas:

This letter is in response to yours of May 8, 2008 addressed to the Fargo
City Commission. As of my preparation of this letter the City Commissioners
have not called a special meeting as you request. The Planning Department has;
however, prepared copies of the documents that you requested in the event the
action was not “..immediately nullified by such special meeting process. ..” This
letter is in response to your request for such records, listed item for item, below:

YOUR REQUEST : 1. A written agreement for an off-site parking area
in North Dakota State University's “T” Lot which is "attested” to by
the "owners of record” of “T” Lot and the “owners of record” of Lots
Sixteen (16), Seventeen (17) and Eighteen (18}, Block Fourteen
(14), Kirkham's 2™ Addition to the City of Fargo. The written

agreement is the document required to exist according to FMC §
20-0701(E)}(4)(d).

RESPONSE:

Enclosed herewith is a letter from Andrew Noah to Rick Johnson,
General Counsel, enclosing a copy of a Construction Easement and
Permit Agreement dated August 15, 2007 between FM City
Development, LLC and North Dakota State University. This
agreement pertains, more particularly, to Lots 12, 13 and 14, and
that part of the vacated alley adjacent thereto, in Block 14,
Kirkham's 2™ Addition to the City of Fargo,; but it is an agreement
between NDSU and the owner of Lots 18, 17 and 18.

505 Broadway Street North - Suite 206 - Fargo, ND 58102
Phone: (701) 280-1961 - Fax: (701) 280-1902
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YOUR REQUEST: 2. A copy of the Planning Department’s form(s)
which contain the written agreement referenced in #1 above
required to be “submitted to the Zoning Administrator for

recordation”. The form is the document required to exist according
to FMC § 20-0701(E)(4)(d).

RESPONSE:

The Application for Conditional Use Permit is enclosed herewith.
[The Application for Conditional Use Permit did not contain the
written agreement referenced in #1 above, but is submitted
herewith nonetheless.] Please note that the Application for
Conditional Use Permit incorporated by reference an Application for
Tax Increment Financing. Enclosed with the Application for
Conditiona! Use Permit is the Application for Tax Increment
Financing; however, the enclosed copy does not include certain
proprietary, commercial and financial information that was
submitted as part of the TIF process but is exempt from public
disclosure pursuant to N.D.C.C. § 44-04-18.4.

YOUR REQUEST: 3. A copy of the submitted “Alternative Access
Plan” that represents a proposal to meet vehicle parking and
transportation access needs by means other than providing parking
spaces on-site in accordance with the Off-Street Parking Schedule
of Sec. 20-0701-B. The submitted “Alternative Access Plan®is a
document required to exist according to FMC § 20-0701(E).

RESPONSE:
See response to item 2, above.

YOUR REQUEST: 4. A copy of the "Alternative Access Plan(.)”
submitted in the form established by the Zoning Administrator which
details “the type of alternative proposed and the rationale for such a
proposal.” The submitted “Alternative Access Plan” is a document
required to exist according to FMC § 20-0701(E)(1)(a).

RESPONSE:
See response to item 2, above,

YOUR REQUEST: 5. As to the copy of the “Alternative Access
Plan(.)" submitted in the form established by the Zoning
Administrator [referenced in #4 above], please provide a copy of
that which was “made available to the public.” The public has a
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right to such document according to FMC § 20-0701(E)(1)(a), and
as part of your response, please provide a copy of the document
used to inform the public of the existence of such “Alternative
Access Plan(.})". Please also provide a list of the names of those
members of the public that received such “Alternative Access
Plan(.)". The submitted “Alternative Access Plan” is a document
required to exist according to FMC § 20-0701(E)(1)(a).

RESPONSE:

YOUR

Enclosed is the Notice of Hearing that was published in the Forum
on March 24 and March 31, 2008. The enclosure also includes the
mailing list reflecting the individuals and addresses that received
the Notice of Hearing. Also enclosed is the City of Fargo’s staff

report for the Planning Commission public hearing held in Apri,
2008.

REQUEST: 6. If the Alternative Access Plan proposed a
reduction of no more than 25 percent or 25 parking spaces, please
provide a copy of any document that identifies the decision of the
Zoning Administrator fauthorized to review and act on such
Alternative Access Plan}], and a copy of the “written notice of the
request’ that was mailed “to all property owners within 150 feet of
the subject property at least 10 days before the Zoning
Administrator takes action on the plan.” As part of this request,
please provide a list of the names of the property owners within 150
feet of the subject property that received such written notice. The
documents requested must exist if action by the Zoning
Administrator took place according to FMC § 20-0701(E)}{1){(b)(1).

RESPONSE:

YOUR

The proposed reduction was of more than 25 percent or more than
25 parking spaces - therefore N/A.

REQUEST: 7. If the Alternative Access Plan proposed a
reduction of more than 25 percent or more than 25 parking spaces,
please provide a copy of any document that identified the “review
and action by the Planning Commission, in accordance with the
Conditional Use Permit Review procedures of Sec. 20-0809.” The
documents requested must exist if action by the Planning
Commission took place according to FMC § 20-0701(E)(1)(b)(2).

As part of this request, please provide the following required by
FMC § 20-09089:
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A. A copy of the City Planner's report on the Alternative Access
Plan as required by FMC § 20-0909(B).

B. A copy of the minutes of the public hearing of the Planning
Commission meeting that acted upon the Alternative Access
Plan as required by FMC § 20-0909(C). As part of your
response to this request for documents, please provide a
copy of the Notice given by the Planning Commission as
required by FMC § 20-0901(F). Furthermore, please provide
copy of the “written notice by first class mait to al| owners of
the subject property and all property owners within 300 feet
of the subject property. The notice shall be deposited in the
U.8. mail at least 15 days before the first scheduled public
hearing .” As part of this request, please provide a list of the
names of the property owners within 300 feet of the subject
property that received such written notice. Please provide a
copy of the published notice of such hearing, if so published.
The documents requested must exist if action by the

Planning Commission took place according toa FMC § 20-
0809(C-E).

RESPONSE TO A:

See response to item 5, above.

RESPONSE TO B:

YOUR REQUEST: 8. In the public

See response to item 5, abave. In addition, draft copies of the
minutes of the Planning Commission (neither minutes have been
approved as of today's date) are enclosed. When the City
Commission meeting draft minutes are prepared, | will supplement
this response with a copy of those minutes.

presentation last evening, a
comment was made about peak hours of parking used by the

NDSU commuters. If “Shared Parking” was ever utilized as the
basis for the Alternative Access Plan, please provide all documents
associated with such application, including the mandatory “shared
parking analysis ... that clearly demonstrates the feasibility of shared
parking.” All of the required documents, notices, studies, and
agreements are set forth in FMC § 20-0701(E)(5). The documents
requested must exist if action by the Planning Commission took
place according to FMC § 20-0701(E)(5).
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RESPONSE:

It's unclear what documents yOu are requesting in this item 8:

however, the undersigned believes there are no documents that
respond to your request,

Also, for your information, enclosed herewith is a copy of the Conditional
Use Permit that was granted by the Fargo Planning Commission and was
recorded April 18, 2008 as Document 1231650. Also enclosed is a site plan

prepared by Northern Plains Design reflecting the proposed building and
proposed parking spaces on site.

The cost for this document disclosure is $9.75 (39 x $.25/page). Please

make a check payable to the City of Fargo and remit to the address below. | will
see that it is submitted to our Auditor's office.

Sincerely,
.{

ERJ/jmf
Enclosures
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ATTORNEYS AND COUNSELORS AT LAW

Duane H. {ivedson

*Douglas W. Gigler
E. Thomas Conmy, IT1 1800 RADASSON TOWER Andrew L.B. Noah
Stephen W. Plambeck 20t NORTH FIFTH STREET *Jacqueline S. Anderson
Gregory B. Selbo POST OFFICE BOX 2626 *Joel V. Fremstad
William P. Harrie* FARGO. NORTH DAKCTA 38108-2625 *Shanon M. Gregor
Mark R. Hanson* * (701y237-5544 +Gregory W, Liebl
H. Malcolm Pippiat Fax: (701) 280-0762

*Kristi L. Haugen
www.nilleslaw.com ¢Jason R. Crance
*Alsa Licensed in Minnesata
* Also Licensed in Sauth Dakota
+ Also Licensed in Montana

OLicensed i California and New Hampshise Qaly

September 24, 2007

Rick D. Iohnson, J.D., LL.M.

CEOF CRNBRAL Cgy
General Counsel g RECEIVED “
PO Box 5011

North Dakota State University 6CT 05 2007
Fargo, ND 58105

RE: FM City Development, LLC/NDSU NDSU

Our file no. 06-494.001

Dear Rick:

Enclosed is a copy of the Construction Easement and Permit Agreement between NDSU ard FM

City Development, LLC dated August {5, 2007, recorded August 31, 2007, as document no
1212792

Singeftely,

Andréw L.B. Nbali
ALBN/tw
Ene,

cc: Roger Gilbertson (w/ copy of enc.)

g1

NILLES, ILVEDSON, PLAMBECK & SELBO, LTD.

Witlision Office: 3-4™ Streer East, Suite 206, P 0. Box 1523, Williston, NT 58802-1525 (70 ) S77.5544



'
: T N

THWA IRMINIOEA 5.5

‘ Pa?a: {af 12
@81
NILLES LAY FIRM E 3

2087 {1:380 | QWW%f

~ CONSTRUCTION EASEMENT AND PERMIT AGREEMENT

THIS AGREEMENT is entered into this __/ 5'(4 day of August, 2007, between THE
STATE OF NORTH DAKOTA and the NORTH DAKXOTA STATE BOARD OF HIGHER
EDUCATION, for the use and benefit of NORTH DAKOTA STATE UNIVERSITY, whose
post office address is P.O, Box 5227, Fargo, North Dakota 58105, herein collectively called
“NDSU”, and FM CITY DEVELOPMENT, LLC, a North Dakota limited tability company,

whose post office address is 901 28" Street South, Fargo, North Dakota 58103, herein called
“FM City”, and is made upon the following terms and caonditions:

WEEREAS, NDST! is the owner of the property described on Exhibit “A” attached

hereto (the “NDSU Property”), upon which is located a parking lot as depicted on Exhibit “C*
attached hereto; and

WHEREAS, FM City is the owner of the property described on Exhibit “B” attached

hereto {the “FM City Property”), upon which a mixed commercial/residential building is to be
constructed; and

WHEREAS, FM City desires to have a2 construction easement for access and

ingress/egress and limited ovemight storage over a portion of the NDSU Property for the benefit
of the FM City Property, and NDSU has agreed to grant such construction easement in
accordance with the terms and conditions of this Agreement; and

. WHEREAS; FM Cily desires to haye NDSU allow residents of the FM City Property to
purchase parking permits for fhe parking 10t located on the NDSU Property, and NDSU has

agreed «to sell 3aid parking pgrmits In accordance with the terms and conditions of this
Agreement.

NOV, THEREFORE, in consideration of the covenants, conditions, easement, and
license granted herein, andjother good and valuable consideration, the receipt and sufficiency of
which are hereby acksnowicdged by the parties, the partiae apree as follows:

1. EASEMENT AREA. The Easement Area covered by this Agreement includes an
area approximately 20° x 150 as depicted on the site map attached hereto as Exhibit
EKC!!.

CONSTRUCTION EASEMENTS. NDSU does hereby grant and convey to FM City,

its agents and contractor, a Temporary Construction Easement for access and
ingress/egress and storage over the Easement Area relative to the construction of the
initial improvements on the FM City Property. The Temporary Construction
Easement granted herein shall terminate on the earlier of: a) the date on which FM
City gives NDSU written notice terminating the Temporary Construction Easement;
ar b) January 31, 2008, unless extended in writing by NDSU. During the term of this
easement, EM City, its agents or contractor shall have the right to install and maintain
a temporary fence along the perimeter of the Easement Area, In conjunction with the
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installation of the temporary fence, NDSU will remove the parking lot barriers alang
the east side of the Easernent Area so that FM City, its agents, and contractor can
access the Easement Area from the public street that runs along the east edge of the

Easement Area. Any damage to the parking lot from the temporary fencing must be
repaired by FM City.

NDSU acknowledges that it is likely that following the construction of the initial
improvements on the FM City Property, additional improvements will be constructed
on the FM City Property. NDSU does hereby agree to grant EM City additional
construction easements over the NDSU Property as mutually agreed upon for any
future construction of improvements on the FM City Property or adjacent praperty
that may be developed by FM City, provided FM City is not in default on the terms of
any current or previous easement. The storage shall be confined to the far northeast
comer of “T" Lot, as depicted on Exhibit “C”, FM City shall, after termination of the
Temporary Construction Easement, restore the Easement Area to as near its original
condition as reasonably possible and remove therefrom all debris, spills, and

equipment resulting from or used in connection with FM City’s construction and
access to the Easement Area.

MAINTENANCE OF EASEMENT AREA. NDSU, at its sole expense, shall keep
and maintain the Easement Area in good repair and shall keep the Easement Area
well lighted at all times, and free from snow, ice, debris and other obstructions.
NDSU shall operate and maintain the Easement Area in compliance with ali
applicable laws and regulations. Notwithstanding the foregoing, during any time that
FM City, its agents, or coniractor is using the Easement Area for comstruction

purposes, then FM City, at its sole expense shall maintain (except for lighting) the
Easement Area.

INDEMNIFICATION. FM City hereby agrees to hold harmless and indemnify

NDSU from any and all claims, damages, suits, penalties and liabilities arising out of
FM City’s use of the Temporary Construction Easement.

INSURANCE.

a. FM City shall secure and keep in force during the term of this Agreement and FM City
shall require all subcontractors, prior to commencement of an agreement between FM
City and the contractor, to secure and keep in force during the term of this Agreement,
from insurance companies, government self-insurance pools or government self-retention
funds, authotized to do business in North Dakota, the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual,
and products or completed operations coverages (if applicable), with minimurn
liability timits of $250,000 per person and $1,000,000 per occumence. The
amount of any deductible or self-retention is subject to approval by NDSU.
Owned (if any), Hired, and Non-Owned automobiles, with minimum liability
limits of $250,000 per person and $1,000,000 per occurrence.

2)
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- 3y Workers compengatton coverage meetilg atl titutory réquiternéits. The
policy shall provide coverage for all areas of operation that apply to the
performance of this contract.

b. The insurance coverages listed above must meet the following additional requirements:
)

2)

Any deductible or self-insured retention amount or other similar obligation
under the policies shall be the sole responsibility of FM City.
This insurance may be in policy or policies of insurance, primary and excess,
including the so-called umbrella or catastrophe form and must be placed with
insurers rated “A-"” or better by A.M. Best Company, Inc., provided any
excess policy follows form for coverage. Less than an “A-" rating must be
approved by NDSU. The policies shall be in form and terms approved by
NDSU.
}) NDSU will be defended, indemnified, and held harmiess to the full extent of
any coverage actually secured by FM City in excess of the minimum
requirements set forth above. The duty to indemnify NDSU under this
Agreement shall not be limited by the insurance required in this Agreement.
Y NDSU and its officers and employees shall be endorsed on the commercial
general liability policy, including any excess policies {to the extent
applicable), as an additional insured. NDSU shall have all the benefits, rights
and coverages of an additional insured under these policies.

The insurance requived in this Agreement, through a policy or endorsement
shall include:

3)

a) a “Waiver of Subregation” waiving any right to recovery the
insurance company may have against NDSU;
b) a provision that the policy and endorsements may not be
canceled or modified without thirty days’ prior written notice
to the undersigned NDSU representative;
a provision that any attorney who represents NDSU under this
policy must first qualify as and be appointed by the North
Dakota Attorney General as a Special Assistant Aftorney
General as required under N.D.C.C. § 54-12-0%,;
a provision that FM City's insurance coverage shall be
primary (le. pay firsf) as respects any insurance, self-
ingurance or self-retention maintained by NDSU and that any
insurance, self-insurance or seif-retention maintained by
NDSU shall be in excess of FM City's insurance and shall not
contribute with it;

e) cross liability/severability of interest for all policies and
endorseraents;

f} The legat defense provided to NDSU under the policy and any
endorsements must be free of any conflicts of wnterest, even if
retention of separate legal counsel for NDSU is necessary;

g) The insolvency or bankruptey of the insured Fivl City shall not
retease the insurer from payment under the policy, even when
such insolvency ar bankruptcy prevents the insured FM City
from meeting the retention limit under the policy.

6) EM City shall furnish a certificate of insurance to the undersigned NDSU

representative prior to commencement of this Agreement.
shall be provided as soon ag practicable,

c)

All endorsements
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9.

7) Hailure to provide insurance as required in this Agreement is a material breach
of contract enfitling NDSU to terminate this Agreement immediately.

¢. If FM City's insurance carrier cannot provide the insurance requirements listed
above, FM City will be required to purchase a project-specific insurance policy on
behalf of NDSU including but not limited to an Owner's Protective Liability
insurance policy or a Project Management Protective Liability insurance policy
with an occurrence limit of not less than $1,000,000 and an aggregate of

$2,000,000. Said insurance shall be kept in force until the project is accepted by
NDSU.

AGREEMENT TO PURCHASE PARKING PERMITS. NDSU acknowledges that
the building to be constructed on the FM City Property will include 14 three-bedroom
apartment units, a significant number of which will likely be leased to NDSU
students/faculty/staff. To accommodate these students/faculty/staff and the limited
parking available on the FM City Property, NDSU hereby agrees to allew NDSU
students/faculty/staff who are residents of the apartment units located on the FM City
Property to purchase parking permits for the parking lot located on the NDSU
Property, which is currently identified as “T™ Lot. This agreement shall be limited to
one “T" Lot parking permit per NDSU student/faculty/staff residing on the FM City
Property. NDSU acknowledges and agrees that any NDSU student/faculty/staff that
resides on the FM City Property shall be entitled to purchase one parking permit for
the parking lot located on the NDSU Property, notwithstanding any rules or
regulations NDSU may have relative to priority to purchase parking permits for

SU parkmg regu‘lzucns S

NDSU agrees that the size and configuration of the parking lot on the NDSU Property -
and the ratio of permits sold relative to the available parking spaces on the pa:king fot
shali nat he. changcd m any anner. that w111 materialbraffect the Apreement,

o
T e e e T

"-‘_“w

BINDI'NG EFFECT This Agreement shall be appurtenant to the TM City Property and

the NDSU Property and shall inure to the benefit of, and bind the respective successors
and assigns of the pames to this Agreemcnt

el

‘WODIFICATION No change or modification of this Agreement shall be valid unless
the same be in writing and signed by all of the parties to this Agreement.

GOVERNING LAW. The Agreement and all acts and transactions pursuant to or
relating hereto, and all rights and obligations of the parties hereto shall be governed
construed and interpreted in accordance with the laws of the State of North Dakota.

IN WITNESS WHEREOF, the parties have executed this Agreement the day and year first
above wriiten.
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- THE STATE OF

ORTH DAKOTA

Alvin A. J'aecrer Secreta@‘a{’ﬁmt&

,.;_-| '="""' /’,il) l
» .":-. '1.’.) (e]

NORTH D A_I\Q;EA STATE UN'IVERSITY

Qo A2

sgph A, jfhapman Premdentt’ R

Wﬁ%

Ln C. Adams, Vice President for Business & Finance

EM CITY DEVELOPMENT, LI.C

) %ﬁmz‘)

Roder L. Gilbertson, President

STATE OF NORTH DAKOTA
COUNTY OF CASS

, +h
The foregoing instrument was executed before me this | {o~ day of August, 2007, by

Joseph A. Chapman, the President ' : of North Dakota State University, on
behalf of the Universifty.

GINA A, HAUGEN
Notary Public

siate of Narth Dokota
My Commission Explres Aug. 18, 2C09

| HoIN & 5 st
) 2005 @
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"'§TATE OF NORTH DAKOTA

COUNTY OF CASS

The foregoing instrument was executed before me this HQ% day of August, 2007, by

John C. Adams, the Vice President for Business and Finance of North Dakota State University, on
behalf of the University.

S peetByyes f Rer e ¥ ad’c]

GINA A HAUGEN
Notary Public
Siate of North Dokota
My Commission Expires Aug- 18, 2009

QoMM o BN
waest 1 & 8009

e ol S R

e

STATE OF NORTH DAKOTA

COUNTY OF CASS

The foregoing instrument was executed before me this [E)ﬂn day of August, 2007, by

Roger L. Gilbertson, the President of FM City Development, LLC, a North Dalkota limited liab,ility
company, on behalf of the company.

(&(&\ L\W NSV

TP el Thn T g T e 's""““‘*"-“-“'“-$ \Iotary Public
rf TARA, L HOFF-AVErER
4 piokony Punlic

I Sty of Mapin Delesta 5‘
i‘ My Comn\lesu*p EApitc Mar, 19, ‘lt‘-ﬂﬁ_i_g

Leaegre
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" Exhibit “A"

All of Block [ and Block 2 and the 20" wide vacated alley between Blocks 1 and 2, all in

Barrett’s Addition to the City of Fargo, sitvate in the County of Cass and the State of" North
Dakota.

And

Lot |, Block 5, William G. Johnson Additicn to the City of Fargo, situate in the County of Cass
and the State of North Dakota.

And

All that land dedicated as Cass County Drain #3 located between Blocks § and 6 of William G

Johnson Addition to the City of Fargo, situate in the County of Cass and the State of Nortﬁ
PDakota,
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"Exhibit *B"

Lots 12, 13, and 14, and that part of the vacated alley adjacent thereto, in Block 14, Kirkham’s
Second Addition to the City of Fargo, situate in the County of Cass and the State of North

Dakota.
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Exhibit “C” ’

[attach site map with easement area marked with cross-hatched lines
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. : APPL/CATION FOR CONDITIONAL USE PERMIT COPY
Page 89

; A1
Subject property address: f ‘"(50 ; A 34 C’mi “(5& [2 }I-WL /LJ
Legai description of subject property: ﬂ\.rkh&mtg Zw{ : Lo‘ls ][r 'y

Rleck VY

Zoning district of subject property (s.g. SR1, MR3, GC): Li

Name of Owner: rﬁ Cth (Bwtlmhmtﬂ\{ Telephone:
70k 4167 Q ‘

Addrass DS S@émm;@ A«v
Cavio 0 Seuoy

Application is hereby made by the above-named owner of the subject property to the
Planning Commission of the City of Fargo for a Conditionai Use Permit (by the process set
forth in §20-0907 of the Land Development Code). | understand that the Planning
Commission may not approve the Conditional Use Permit unless it finds that all of the
following criteria have been satisfied:

1. the proposed conditional use complies with all applicable provisions of

the land development code and will conform to the general intent and purpose of the land
development code;

2. the proposed conditional use at the specified location will contribute
to and promote the welfare or convenience of the public;

3, the proposed conditional use will not cause substantial injury to the
value of other property in the neighborhood in which it is to be located:

4. the location and size of the conditional use, the nature and intensity
of the operation involved in or conducted in connection with it, and the location of the site
with respect to streets giving access to it are such that the conditional use will not
dominate the immediate neighborhood so as to prevent development and use of
neighboring property in accordance with the applicable zoning district regulations. in

determining whether the conditional use will dominate the immediate neighborhood,
consideration shall be given to:

a. The location, nature and height of buildings, structures, walls,
and fences on the site: and ’

b. The nature and extent of proposed landscaping and buffering

on the site,

5. adequate utility, drainage, and other such nacessary facilities and
services have been or will be provided at the time of development; and



Page :qo 6. adequate access roads or entrance and exit drives will be provided

and be so designed to prevent traffic hazards and to minimize traffic congestion in public
streets,

The applicant believes that a Conditional Use Permit should be granted for the following
reasons {attach additional pages if necessary):

'P[-Ecé.a [ee. TIV /&%‘Q\ ca}hdv\ s

Please enclose a nonrefundabie fee of $185.

DATED this S%M day of JV

& P

leaved, ) “20108" . :
o R

Signature of owner/ plicant

(Address of applicant if different from owner) Z%0S L:(r\c LM

E‘“”Q’ AN %/8!02

C:\Decuments and Sentings\3322332\Local Settingsi\Temporary Internet
Files\OLK40\Application Conditional Use Permit.doc



, Return application to the &.,uy of Fargo, Planning and Development Department, 200 North
Page 9#8rd Street, Fargo, ND 58102, Tetephone: (701) 241-1474.

FOR PLANNING OFFICE USE ONLY:
Major Home Occupation

Date filed: _3//8/0% Nonrefundable fee paid § ¢4z oo3iq4q
Planning Office Contact Person  Alcole

C:\Documents and Settings

\3382332\Local Settings\Temporary
Files\OLK40\Application C

Internet
onditional Uss Permit.doc
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VI. APPLICATION FOR TAX INCREMENT FI NANCING
A.  APPLICANT INFORMATION

Name of Corporation/Partnership
FM City Development
Address

515 Southwood Dr, Fargo, ND 58103

Primary Contact

Jeremy Carlson and Roger Gilbertson

Address
515 Southwood Dr, Fargo, ND 58103
Phone 701-361-3616 Jeremy/ 701-728-7677 Roger

Email. Jeremy.Carlson@axa-advisors.com / roger58103@hotmail.com

On a separate shest, please provide the following:

. Brief description of the corporation/partnership’s business, including
history, principal product or service, etc... The Corporation was form
approximately 18 months ago. It was formed with the intent of
construction and operating commercial/ mixed use buildings.

percent (5%) interest in the corporation/partnership.

vd 11

Brief description of the proposed project. Attach as Exhibit B.

List names of officers and sharehoiders/partners with more than five
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. A but-for analysis. Attach as Exhibit D.

Attorney Name: Andy Noah, Nilles
Address : 18 Floor, Radisson Tower

Phone 237-5544

Fax
Email

Accountant Name :Kent Busek

Address: 4840 Amber Valley Parkway, Suite a

Phone: 701-356-7887 Fax

Email: Kent@taxstop.biz

Contractor Name: Meridian Commercial Construction

Address: 4804 Amber Valley Pkwy S, Fargo, ND 58104

Phone : 701-356-0397

Fax
Email

Engineer Name : Moore Engineering

Address

Phone

Fax
Email

12
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Architect Name
Address

Phone

Fax
Email

B. PROJECT INFORMATION
The project will be:

—_ Downtown Redevelopment: ____X_New Construction

Rehabilitation __ Expansion
—_Industrial or Commercial Greenfield: New Construction
___ Expansion
_..__Commercial Redevelopment: - NewConstruction ___ Rehabilitation
____Industrial Redevelopment: —New Construction _____ Rehabilitation

__X__ Other Mixed Use

The project will be: ___Owner Occupied _X__ _leased
Space

If leased space, please attach a list of names and addresses of future lessees
and indicate the status of commitments or leasa agreements. Attach as Exhibit E.

Project Address 1430, 1434 and 1436 12 Avenue
Legal Description: Kirkham's 2™, Lots 16-18, Block 14

v9 13
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__New industrial development which will resuit in additional private
investment in the area.

___Enhancement or diversification of the city's economic base.
_X__The project contributes to the fulfillment of the City's Strategic

Plan for Economic Development.

_X_Removal of slum and/or blight or the rehabiiitation of a high profile or priority

site,

___ Other:

15
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D. SOURCES & USES

SOURCES NAME

Bank Loan
Other Private Funds
Equity

Fed Grant/Loan

State Grant/Loan
Tax Increment
1D Bonds

TOTAL

USES

Land Acquisition
Site Development
Construction

Machinery & Equipment

Architectural & Engineering Fees

v9

16

AMOUNT
$2,791,240

$697,810

see proforma

$3,489,050

AMOUNT
$423,750

$326,250

$ 2,467,750

$0

included in Construction
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Legal Fees $ 10,000
Interest During Construction $101,300

Debt Service Reserve Personnel Lines

Contingencies $160,000

TOTAL $3,489,050

E. ADDITIONAL DOCUMENTATION

Applicants will also he required to provide the following decumentation.

A) Written business plan, including a description of the

business, ownership/management, date established, products and services, and
future plans

B) Financial Statements for Past Two Years
Profit & Loss Statement
Balance Shaet

C) Current Financial Statements

Profit & Loss Statement to Date

Balance Sheet to Date
D) Two Year Financial Projections

F) Personal Financial Statements of all Major Shareholders

17



'Page 98

Profit & Loss

Current Tax Return

G) Letter of Commitment from Applicant Pledging to Complete

Buring the Proposed Project Duration

. H) Letter of Commitment from the Other Sources of Financing,

Stating Terms and Conditions of their Participation in

Project
2; [) Application fee of $5000

Note: All Major shareholders may be re

quired to sign personal guarantees if up
front financing of the project is required

If the applicant has asked for public financial participation from other entities,
please provide a description of the said participation, the time frame for such

participation on the attendant project, the name of the entity providing public
financial participation and entity contact information.

The undersigned certifies that all information provided in this application is true
and correct to the best of the undersigned’s knowledge. The undersigned
authorizes the City of Fargo to check credit references and verify financial and
other information. The undersigned also agress to provide any additional
information as may be requested by the City after the filing of this application.

Applicant Name XE/D\ O,u W Date '3/[3/0&

18
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EXHIBIT A
Description of the corporation or partnership

.. The Corporation was form approximately 18 months ago. It was formed with
the intent of construction and operating commercial/ mixed use buildings.

EXHIBITB
Description of the proposed project
The project is a 3 story (10,650 SF per floor) building. The first floor is

commercial space and the second and third will have apartments (B apartments

each). The site will have 32 parking stalls. Additional parking will be in the
adjacent "T"; Lot.

EXHIBITC

Names of officers and shareholders/partners with more than five percent (5%)
interest in the corporation/partnership.

Roger Gilbertson and Jeremy Carlson each own 50%

EXHIBITD

But-for analysis

EXHIBIT E

Prospective Lessees We have no signed commercial leasrs at this time.

20
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NOTICE OF HEARING

Notice is hereby given that the Fargo Planning Commission will conduct a Public Hearing
in the City Commission Chambers, City Hall, Fargo, North Dakota, on Wednesday, April 9,
2008, at 9:00 o'clock a.m., to consider recommending to the Fargo City Commission

approval or denial of a Petition requesting a Conditional Use Permit to allow for a Parking

Reduction and to allow for residential uses within LC, Limited Commercial zoning districts

for Lots 16, 17, and 18, Block 14, and part of vacated alley of Kirkham's 2nd Addition to
the City of Fargo, Cass County, North Dakota.

The above-described tract of land is located at 1430, 1434, and 1436 12th Avenue North.

Additional information can be obtained by viewing the project file located at the City of

Fargo Planning Department, 200 3rd Street North, Farge, ND, Monday through Friday,
8:00 a.m. to 4:30 p.m.

Any person interested may appear at the Hearing and be heard.

John Q. Paulsen
Chair
(March 24 and 31, 2008)

INSTRUCTIONS TO THE FORUM:

Please publish as a legal on Monday, March 24 and 31, 2008.
I will need an affidavit of publication.
Bill to: City Auditor's Office
Attn: Michelle
P.O. Box 2083
Fargo, ND 58107
Please call Kristi at 476-4131 with any guestions



1 {INING AND DEVELOPMENT

200 Third Street North

Fargo, North Dakota 58102
Phone: (701) 241.1474

Fax: (701) 241-1526

E-Mail: planning@cityoffargo.com
www.cityoffargo.com

March 24, 2008

Dear Property Owner,

Notice is hereby given that the Fargo Planning Commission will conduct a Public Hearing
in the City Commission Chambers, City Hall, Fargo, North Dakota, on, Wednesday,
April 9, 2008, at 9:00 o'clock a.m., to consider recommending to the Fargo City
Commission approval or denial of a Petition requesting a Conditional Use Permit to allow
for a Parking Reduction and to aliow for residential uses within LC, Limited Commercial
zoning districts for Lots 16, 17, and 18, Block 14, and part of vacated alley of Kirkham's
2nd Addition to the City of Farge, Cass County, North Dakota.

The above-described tract of land is located at 1430, 1434, and 1436 12th Avenue North.

Additional information may be obtained by viewing the project file located at the City of

Fargo Planning Department, 200 3rd Street North, Fargo, ND, Monday through Friday,
8:00 am. to 4:30 p.m.

Any person interested may appear at the Hearing and be heard. For any questions or

comments before that time, please feel free to contact me at 701.297.7782

or
ncrutchfield@cityoffargo.com.

Sincerely,

i A

Nicole Crutchfield
Planner

Farga-Moortead
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irkham's 2nd Addition -C LT
Lots 16,17, and 18, Block 14
Located at 1436, 1434,1430 12th Ave. N.

Property [__] Planning Commission - April 9, 2008
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3/31/08

Title: [ Kirkham's 2nd Addition ] Staff Contact: | Nicole Crutchfield
Location: | 1430, 1434, 1438 127 Ave North
Owner(s)/Applicant: | FM City Developments ] Engineer: i

Reason for Request:

Conditional Use Permit for Residential and Alternative Access Plan for re

duced parking

Status: | Planning Commission Publ
i 7

B S e R S Eroneasq,
Land Use: Residential apartments in converted | Land Use: Muitidwelling stru
houses cammercial on the first floor
Zoning: | LC, Limited Commercial with Overlay Zoning: i No Change

Uses Allowed: Allows colleges, community
service, daycare centers of
unlimited size, health care facilities,
parks and cpen space, religious
institutions, safety services, offices,
off premise advertising signs,
comrmercial parking, retail sales and
service, self service storage, vehicle
repair, limited vehicle service.

Uses Allowed: | Allows colleges, community service,

daycare centers of unlimited size,
health care facilities, parks and
open space, religious institutions,
safety services, offices, off premise
advertising signs, commercial
parking, retail sales and service,
seif service storage, vehicle repair,

limited vehicle service,
Maximum LC, Limited Commercial does not allow | Maximum LC, Limited Commercial does not
Density residential withaut a Conditional Use Density allow residential without a Conditional
Allowed: | Permit. There is no stated maximum Allowed: Use Permit. There is no stated
density for residential. There is maximum maximum density for residential. Thers
building coverage of 55%. is maximum building coverage of 55%.
Area Plans: The Roosevelt-NDSU Neighborhoad Plan was approved in June of 2004. The plan states as

one of the recommendations, "to encoura

neighborhoad commercial ventures along the “neighbarhood's gateway corridors”

ge and nurture high quality, small, unigue

Schoois and Parks:

The project is primarily intended for college students, faculty and staff at NDSU. The
campus is adjacent to this project. The campus and city provide many options for parks,
green space, and pedestrian and bike trails within this area,

Staff Analysis:

The developer's goal is to construct the second phase of a mixed use project that targets
college students and employees at NDSU, In March 2007 the Planning Commission and City
Commission approved a zone change to LC with a Conditional Overlay. In addition a
Conditional Use Permit was granted for the first phase to accommodate reduced parking and
residential uses. The applicant has now applied for a second conditional use permit for the
next phase of construction, in order to accommodate simiiar needs. The two conditions
being requested are: 1) to affow for residential fiving and 2) an alternative access plan for
reduced parking. Tandem with this application the applicant has submitted a Tax Increment
Financing {TIF) application. The TIF Apolication proposal is a separate item for review. This
staff report will focus on the Conditional Use Permit. With each approval criteria listed below,
there is a separate item each for residential living and reduced parking.

The details of the second phase project includes 18, 3-bedroom apartments and 3
commercial spaces approximately 3166 SF each, or a total of 9,500 SF of first floor retail.
NDSU preliminarily will lease the first floor until the university's future phases are completed.

The following Is a list of criteria, which mush be detarmined satisfied in order for a
Conditional Use Permit to be apptoved

Does the proposed conditional use comply with atl applicable provisions of
the LDC and will it conform to the general Intent and purpose of this LDC?

Parking Reduction CUP; The developer intends to provide 33 parking spaces.

The parking ratios required per the Land Development Code are as follows:
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Residential living : 2 per unit + 25% for guest parking = 40 spaces
General Retail: 1 stall per 250 SF= 38 spaces (if the retail is a restaurant then
the parking raquirement could increase to 63 spaces or a total of 21 spaces per

retail space). The proposal is a requested reduction of minimally 45 parking
spaces.

The main purpose of the reduction is to accomplish a higher density of residential
units and to utilize the fact that residents and retailers can park at the University
T Lot after regulated hours. During the requlated hours of the T Lot, half of the
provided parking is reserved for residents and half of the provided parking is
reserved for retailers. This is the same arrangement used for the first phase of
the applicant's development. The retailers and residents are aware of the parking
situation prior to lease arrangements. In addition, staff believes this cancept is
supported due to the close proximity to the University since many patrons and

residents will not have cars or will be taking advantage of alternative
transportation. Staff supports this goal.

Based on Section 20-0701 of the LDC, a parking reduction of more than 25
percent of the required off street parking requires review and action by the
Planning Commission in accordance with the Conditional Use Permit Review
procedures. (Criteria Satisfled)

B. Residential Use within LC CUP: As with the first phase of development,
residential living is only permitted in Limited Commercial with the approval of a
conditional use permit. The applicant is proposing 16 dwalling units. This
project includes three lots, 24, 000 SF total. The number of units per acre equais
29. This is higher than the MR-3 standard density. However, staff believes this
higher density is warranted in a University mixed use sefting. {Criteria Satisfled)}

2. Wil the proposed conditiona! use at the specified location contribute to and

promote the welfare or convenience of the public?

Staff suggests that the reduction in parking and increase in density, in conjunction
with a mixed use davelopment will promate the economic vitality of the

neighborhood and the NDSU campus and therefore contribute to the welfare and
convenience of the public.

A. Parking Reduction CUP: Staff finds that this proposed parking reduction would
not have a negative impact on the welifare/convenience of the public. Parking is
available at the University T Lot and the use of vehicles by the customers and
students are at a different demand than the standard LDC requirements. in
addition, the proposed project is on the MAT transit line, (Criteria satisfied)

B. Residential Use within LC CUP: Staff finds that the proposed residential use
within LC zaning would not have a negative impact on the welfare/convenience

of the public. The proposal supports the need for additional student housing
within close proximity of the University. (Criteria satisfied)

Staff has received concerns from the abutting owner, Mr, Bill Rakowski. Mr.
Rakowski owns 1424-1426 12" Ave N, currently a vacant duplex. His main
concerns stem from access and trespassing issues. Currently there is a shared
driveway on the west side of his property. This driveway is shared with the
petitioner's eastern most property line. To accommodate the driveway there is
an easement that straddles the property line, with 5' on Mr. Rakowski's property
and 5' on the petitioner's propery. The petitioner's building will be at least 5’
from the proparty line since it needs to accommaodate the requirsd 5’ building
setback. The petitioner does not plan on using this driveway for access to his
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property. His access will be from the T Lot. The trespassing issues are raised
due to conflicts Mr. Rakowski had with the construction crews of the first phase.

3. Wil the proposed conditional use cause substantial injury to the value of
other property in the neighborhood in which it is to be located?

A. Parking Reduction CUP; Staff has no data or experience to indicate that the
parking reduction will have a negative impact on property values in the
netghberhood. With the shared parking agreement the owner has developed
with NDSU, staff believes the parking needs are accomplished, Tenants are
made aware of the parking availability prior to signing leases. The project is also
abutting a major arterial that doesn't allow on-street parking so no additional
obstacles are created on 12" Ave. (Criteria satisfied)

B. Residential Use within LG CUP; Staff has no data or experience to indicate that
the proposed residential use will have a negative impact on property vaiues in

the neighborhocd. The proposal is conducive to the student housing locatad
within the neighberhoed. (Criteria satisfied)

4. s the location and size of the conditionai use, the nature and intensity of the
operation conducted in connaction with it, and the location of the site with
respect to streets giving access to it such that the conditional use will not
dominate the immediate neighborhood so as to prevent the development
and use of the neighboring property in accordance with the applicable
zoning district requiations? In considering this criteria, location, nature,
and height of buildings, structures, walls, and fences on the site are to be

considered, as well as the nature and extent of proposed landscaping and
buffering on the site.

A. Parking Reductlon CUP: The proposed parking reduction will not dominate the
immediate neighborhood ar prevent any other sites from being used, in the
manner allowed by the zoning. On a typical school day, the surrounding
neighborhood is already surrounded by on street parking from university
students. This issue is to be addressed during the University master plan study
(currently in process) and a parking fine pregram. The Conditional Overtay
already in place as part of the original rezoning takes into account design
standards. The overlay requires the applicant to follow the DMU, Downtown
Mixed Use architectural standards. The owner is committed to constructing a
project very similar to the first phase. (Criteria satisfied)

B. Residential Use within LC CUP: Staff has no data or experience to indicate that
the propased residential use will have a negative impact on property values in
the neighborhood. The Conditional Overtay, as mentioned above, takes inta
account design standards. The overlay requires the applicant to follow the DMU,
Downtown Mixed Use architectural standards. The owner is committed to
constructing a project very simitar to the first phase. (Criteria satisfled)

5. Are adequate utility, drainage, and other such necessary facilities and
services provided or will they be at the time of development?

A. Parking Reduction CUP: Yes, adeguate utility and drainage features ars in
place. The proposed construction plans for the addition will be required to be

reviewed by staff from Planning, Inspections, Fire, and Engineering. (Criteria
satisfied)

B. Resldential Use within LC CUP: Yes, adequate utility and drainage features are
in place. The proposed construction plans for the addition will be required to be
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reviewed by staff from Planning, Inspections, Fire, and Engineering. (Criteria
satisfied)

6. Have adequate access roads or entrances and exit drives been provided and

are they deslgned to prevent traffic hazards and to minimize traffic
congestion in public streets?

Parking Reduction CUP: Yes access and entrance/exit drive areas ara
adequate to sefve the property. The access is provided for this phase directly
from the University T Lot. (Criteria satisfied)

Residential Use within LC CUP: Yes access and entrance/exit drive areas are
adequate to serve the property. The access is provided for this phasae directly from

the University T Lot. (Criteria satisfled)

Staff Recommendation;

Suggested Motion: “To accept the findings and recommendations of staff and
hereby approve of the Conditicnal Use Permit as it meets the approval criteria of
Section 20-0909.D (1-6) of the Land Development Code.”

Planning Commission

April 8, 2008

Decision:
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fitem #11: Hearing on a Petition requesting a Conditional Use Permit to allow for a Parking
‘Reduction and to allow for residential uses within LC, Limited Commercial zoning districts for
Lots 16, 17, and 18, Block 14, and part of vacated alley of Kirkham's 2nd Addition. {Located at
1430, 1434, and 1436 12th Avenue North) (FM City Development}): APPROVED

Review of Renewal Plan for proposed redeveiopment of 1430, 1434, and 1436 12th Avenue
North. Recommendation on whether the Renewal Plan is consistent with other City plans:
APPROVED

(11.06 a.m.) Ms. Crutchfield stated the developer's goal is to construct the second phase of a mixed
use project that targets college students and employees at NDSU. She said the two conditions being
requested are 1) to allow for residential living, and 2) an alternative access plan for reduced parking.

City Forester Scott Liudahl, stated he appreciates the improvements to the area and asked that the

mature trees be considered as part of the pian in order to minimize the impact of construction on
them.

Bilt Rakowski, adjacent property owner, stated his opposition to the proposal.

Mr. Bruce Franz, NDSU Facilities Director, stated this is a win-win-win situation between ithe private
sector, the neighborhood, and NDSU. He said he has heard only positive comments about the
project from students. In response to a comment by Mr. Rakowski, Mr. Franz stated there is a
contractual agreement between the applicant and NDSU for parking in the T lot.

Chair Pauisen stated he feels this project adds to the beadutification of the area and fits well with the
Jeauty of the campus and atmosphere.

Mr. Vigesaa moved the findings and recommendations of staff be accepted and the Conditional Use
Permit be approved as it meets the approval criteria of Section 20-0909.D (1-6) of the Land
Development Code. Second by Ms. Ulferts-Stewart. On call of the roll Members Slagle, Vigesaa,

Ulferts-Stewart, Fremstad, Palmes, and Paulsen voted aye. Absent and not voting: Brodshaug,
Morrau, Ruth, and Wiley. The motion was declared carried.

Ms. Fremstad moved that it be recommended to the City Commission that the Renewal Plan is
consistent with plans of the City of Fargo. Second by Mr. Vigesaa. On call of the roll Members
Vigesaa, Ulferts-Stewart, Fremstad, Slagle, Paimes, and Paulsen voted aye. Absent and not voting:
Members Brodshaug, Morrau, Ruth, and Wiley. The motion was declared carried.

item #14: Hearing on a Petition requesting a Zoning Change from AG, Agricuitural to GC,
General Commercial on a portion of Section 11, Township 138 North, Range 49 West.
(Located at 3340 64th Avenue South) (Fred M. Hector and Earlyne L. Hector): APPROVED

Jim Hinderaker reviewed the petition and stated no comments have been received. He said staff is
supportive that the approval criteria have been met.

The Petitioner declined commenting on the application.

Mr. Vigesaa moved the findings and recommendations of staff be accepted and approval be
acommended to the City Commission of the zoning change from AG, Agricultural to GC, General
Commercial, as the proposal complies with the adopted Area Plan, Section 20-0906.F (1-4) and all
other applicable requirements of the Land Development Code. Second by Ms. Ulferts-Stewart. On
call of the roll Members Fremstad, Slagle, Vigesaa, Ulferts-Stewart, Palmes, and Paulsen voted aye.



and not voting: Members Brodshaug, Morrau, Ruth, and Wiley. The motion was declared
~ried.

ltem #15: Hearing on a Petition requesting a Zoning Change from AG, Agricultural to LC,
Limited Commerical on a portion of the Southwest Quarter of Section 18, Township 138 North,
Range 48 West. (Located at 8452 South University Drive) (Randy Schneider): CONTINUED TO
MAY 14, 2008
Jim Hinderaker summarized the staff report and noted a protest petition was submitted. He reviewed
~ the history of the application and stated the petitioner has met with staff in an effort to address alt of
~ the concerns raised previously by staff, the Planning Commission and the neighborhood. He stated
the proposed zoning land use matches the Growth Plan and a conditional overlay will be established
to ensure that the proposed commercial development is compatible and in keeping with the existing
neighborhood by established site specific standards for use, building appearance, signage and
landscaping. Mr. Hinderaker stated the two issues to be considered by the Board are: 1) is this an
appropriate land use, and 2) are services such as fire protection, flood protection, water services, and
sewer services in place. He stated staff is recommending approval.

There was discussion regarding the Growth Plan including pockets of commercial use within the
primarily residential designations in the area.

Randy Schneider, applicant, stated he took comments and concerns raised by staff and the Planning
Commission and retooled the development. He stated he is doing this by the book.

~r_Jim Carison, 1649 Round Hill Drive, stated his opposition to the project citing flood concerns.

Dale Ziegler, 1630 Round Hill Drive, brought forth his concerns. He stated his apprehension with

placing a construction company in the area and said that elevating the land will force water to the
north.

Todd Olsen, 944 76th Avenue South, stated his concerns regarding flood protection and drainage.

Richard Thomas, 404 River Drive South, said he is concerned with the impact of flooding. He said he
would like to see this area developed as a residential area.

LeRoy Kornelius, 1232 76th Avenue South, stated a parcel is zoned commercial to the north of this,
and asked if it fulfills the commercial percentage.

Discussion by the Board ensued regarding flood control issues.
Mr. Slagle moved denial be recommended to the City Commission of the revised zoning change and

Conditional Overlay on the basis that the proposal does not comply with approval criteria number two;

the necessary public services, facilities, and programs are not in place at this time. Second by Ms.
Fremstad.

Mr. Slagle withdrew the motion. Ms. Fremstad withdrew the second.

r. Slagle moved to deny the proposal based upon approval criteria number two, services, on the
basis that it does not comply with the Comprehensive Plan. Second by Ms. Fremstad.

Jonathan Garaas, Stanley Township Attorney, objected to the recommendation to deny.
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Conditional Use Permit

On this 9th Day of April, 2008

The City of Fargo
Planning Commission

Hereby grants a:

Conditional Use Permit
To allow for:

1) An Alternative Access Plan to reduce the number of required parking
spaces to a minimum of 33 parking spaces. The 33 parking spaces are
intended to allow for 10,700 SF of commercial space on the first floor and
16, 3 bedroom apartments on the remaining two fioors.

2) Residential uses within LC, Limited Commercial zoning district,

This Conditional Use Permit applies to the properties located at;
1430, 1434, and 1436 12th Avenue North
Lots 16, 17, and 18, Block 14, and part of vacated alley,
Kirkham's 2nd Addition.
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CERTIFICATE

STATE OF NORTH DAKOTA )

)ss.
COUNTY OF CASS )

I, John Q. Paulson, the duly appointed, qualified and acting Chair of the Planning
Commission of the City of Fargo, North Dakota; and

I, Steven Sprague, the duly appointed, qualified and acting City Auditor of the City of
Fargo, North Dakota,

DO HEREBY CERTIFY:

That the foregoing is a full, true, and correct copy of the original Conditional Use Permit,
which was duly approved by the Planning Commission of the City of Fargo, North Dakota, at the
regular meeting of the Planning Commission held on the 9th day of April, 2008, at which
meeting all members of the board were present and all members present voted in favor of the
approval of the Conditional Use Permit, and

P S . . . .
Ty W THhat, such Conditional Use Permit is now a part of the records of the City of Fargo

“Piangﬂgg E!épa;i'gment.
W “.Lur P ’-'}\‘ :=- -
5 (SEALY 75 -
f_\é\‘( $3 i.‘! g‘lt‘ \l\i:}
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Ngpth

ohn Q. Paulson, Plfi‘nﬁfng Commission Chair
ity of Fargo, North Dakota

ATTEST:

j’id'ﬁﬁ = e

Steven Sprague, City Auditor

On this _9th day of _ April , 2008, before me

K ristin Sulskar , @ Notary Public in and for Cass County in the

State of North Dakota, personally appeared JOHN Q. PAULSON, known to me to be the Chair

of the Planning Commission and STEVEN SPRAGUE, known to me to be the City Auditor of

the City of Fargo, a municipal corporation under the laws of the State of North Dakota, and they
acknowledged to me that they executed the foregoing instrument.

‘ KRISTIN SYLSKAR Arasttn : > drdar

< Notary Public Notary Public

: State of North Daketa Cass County, North Dakota

My Comrmission Expires Nov. 36, 2010 My Commission Expires: __ - 30 * 20{0

T
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RECORDER'S OFFICE, CRSS COUNTY, ND @4/18/2008 21:08PM
[ CERTIFY THAT TH{S [NSTRUMENT WAS FILED FOR RECORO THIS DRTE.
JEHEL R. SPLES, COUNTY REGORDER
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Title Appeal of the Zoning Administrator's Decision

10-03-08
As updated 12-03-08

at

Staff Contact Jim Hinderaker

Appellant | William F. Rakowski Representation | Jonathon Garaas

Status Planning Commission Review:
10-08-08 as continued to 12-10-08

Record Note: Due to the volume of the complete appeal record, the Planning Commission packet
contains an abbreviated form of the complete record regarding said appeal. A complete
record will be on hand during the public hearing. Also, the complete record regarding this
appeai is available for review in the Planning Department prior to the December 10, 2008
hearing.

Executive | Regarding the appeat filed by Wiiliam F. Rakowski of the issuance of a building permit for

Summary

Phased i of the FM City Development project located at 12th Ave N, numerous issues are
raised by the counsel (Jonathan Garass) of the appellant that staff contends are without
merit. The primary issue surrounding this appeal stems from the April 9, 2008 Planning
Commission decision to reduce the total number of required parking spaces for Phase || of
the FM City Development project. Mr. Garass and Mr. Rakawski, who were bath in
attendance during the April 9, 2008 public hearing, failed to file a timely appeal of the
Planning Commission decision. Since that time, every attempt has been by Mr. Rakowski,
through counse, to circumvent that decision by interfecting opposition into the various

stages of the project, culminated with the fling of this appeal of the issuance of the building
permit. An action that is baseless and without merit

The balance of this report provides a timeline of events and summarizes the action of the
various Boards that have heard parts of this appeal. In addition, staff has reviewed each of
the issues, as based on a letter from counsel dated November 12, 2008, and found that all
are baseless and without merit. Finally, the recommendation of staff, in accordance with
FMC/LDC§20-0910(E)(4), is for the Planning Commission to review the appealed Site Plan
decision as a new matter. After considering the matter, the Planning Commission shall act
to approve or deny the original application. The procedure shall be the same as required of

the original action before the Zoning Administrator.

- AL lnd «.;':.-,,—,'- Er SR & r*; =;=;'..- L 2 —:1;."- *-r. "-?&1 LE_-:a
On September 2, 2008, William F. Rakowski, owner of property located at 1424-1426 1

property located at 1434 12 Ave N, Fargo. The Building P

city on August 25, 2008. The appellant asserts that the
condition Fliasetnce 5

ermit (No BL20081741) was issued by the
permit was issued without meeting all of the
apoela  Bontends HarBHdRg Rt NG
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Upon receipt and review of the appeal, staff questioned whether the Board of Adjustment {as
requested by the appellant) actuall

the "administrative decision” ta issue Building Permit was done in error because the permit
application did not meet all required condition precedent set forth in Article 20-07 of the Land

Development Code. “Hg SpeEal ey tatiherEgTiements or LG BB S2N0TOE AL
BN UTERS ForHHE

On September 8, 2008, staff informed the appellant's representative, Jonathan Garaas, that the
Zoning Administrator is responsible for determining compliance with parking requirement and that the
review of the same is part of a Site Plan review as governed by FMC/LDC §20-0910. To that end,
| decisions made under the Site Plan review process are appealable to the Planning Commission.

B = "‘: ,.-,l‘
27 Ave N,
g from the issuance of a building permit for

y had jurisdiction to review the appeal. The appellant contends that
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Although staff has made every effort to walk Mr. Garaas through the Building Permit Application
review process, a process that clearly assigns Site Plan review (including review of parking

standards) to the Zoning Administrator, Mr. Garaas continues to insist that the Board of Adjustment
has jurisdiction in this case.

On October 8, 2008, the Planning Commission found that the

y in fact did have jurisdiction to hear the
subject appeal.

The Planning Commission also found that the appellant did have standing to appeal.

The Planning Commission alsa heard testimony regarding the appeat but tabled the hearing until

December 10, 2008 in order for the city to provide the complete record to the appellants counsel.
Counsel in turn was to provide a detailed list of the issues on appeal.

[ "5',5;4%,%@ 1SS0
545] KM(S

packe

balow ars cut aAd paste from said letter. Staff response follows.

1. Many of the documents most recently submitted continue to bave deficiencies in
photweopying. For the time being, Mr. Rakowski makes no further cornmenis
concerning the deficiencies excepr that it may evidence consinuing efforts 1o
obfuscare issues, or lack of indtial accurate review of submitted documents.

Staff has made every attempt to ensure that counsel has a complete and accurate record.
photocopying deficiencies, staff will attempt to work with the a
deficiencies prior to the December 10, 2008 hearing.

in regard to
ppellants counsel to clarify any and all

©
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Piease be reminded that the building official performs a higher duty than merely
passing on the sufficiency of building plen adherence to Fargo’s buitding code - the
Building Osficial is prevented from issuing a building permit without conformity “in
alt respects to the provisions of the Land Developmesnt Code and the building code.”
[ndeed. EMC § 20-091 3(B) indicates this dual role apparently overlooked or ignored:

“The Building Official shail be responsible for conducting reviews o
determine if intended uses, baildings or structures comply with all apphicable
regutarions and standards, including the building code. The Building Official
shali not issue a building permit unless the plans, specifications and intencded
use of such building o structures or part thereof conform inall respects to the
srovisians of the Land Development Cods and the building code.”

Please be reminded that FMC § 20-0106(B) also provides:

“1f the provisions of this Land Development code nre inconsistent with
one anather, or if they conilict wich provisions found in other adopted
ordinances or regulations of the City, the maore restrictive provigion will
contyal.” [bolding for emphasis]

Einder FMOC § 20-1203(A) 1)), “(wihen the principal uses of a development fall
within different use categocies, each principal use is classiied in the applicable
category and each use is subject to all applicable reguiations for that category.” In

this case the MR-3 zoning categary regulations must be honored, even if the ground
floor is regarded as Limited Commercial.

Please he further resinded that FMC § 20-0303(C} also provides:

“All requirements of 2 C-O district are in addition to and supplement ail
other applicable standards and requirements of the underlying zoning
district.” Reducing the number of parking spaces would not be within any
of the 6 areas of possibly authorized *{rlestrictions and conditions imposed
by a C-O district under FMC § 20-0303(C)(1-6). A €-O district has 1o be
crealed by ordinance - not by the Planning Commission. See FMC § 20-

0303(D). “Parking spaces™ are not an identified Use Category under FMC
§ 20-1263.

el w At T ey
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argoﬂmp ntea APE
Ay wa;rbestan a;g
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"af%{gf i€ {%& esssfie He review: s An applicant
ply sUtmits a comp ete appllca ion to the 1nspect!ons Department and the I !nSpectaons Department in

turn routes the various plan sets to the review agencies for review and determination of compliance.

So, while yes, as cited in §20-0913(B) of LDC/FMC, the Building Official is responSIb[e for ensunng that

the appllcabie provisions of the LDC and bundlng code are adherad with @sﬁa‘t@mjhty’r‘farg HiaHED
porians i the
aje, de.lega ed.lovaniousHaarIeHS T Aethidance Wi B are Ao hexperiss. For example,
tmentasaesponsible for the review and determination of compliance related to health

code issues. The En‘gmﬁﬁep"‘?tmemas%ree.‘p”@ﬁélbie for the review and determination of compliance

related engineering issues such as storm water detention. And, the Rlanning:Department:is:responsible:

fexthereviewsand-determination ,e_f,c@mp!iaggd&r,_eiatemg;&glm@ssues such as, dimensicnal
standards, parking, landscaping, and residential protection standards.

In regards to your assertion that the subject development must adhere to the MR-3 zoning category
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regulations due to the fact that the development contains multiple principal uses, commercial and
residential , is just plain wrong. FMC/LDC §20- 1203(A)(1)(a)

stipulates in part, “(w)hen the principal uses
of a development fall within different use categories, each principal use is classified in the appllcable
category and each use is subject tp all apgllcab 5egu
Gy ’ - a = 3

1 for that ¢ egqry"%f’ﬁfﬁ%- GeryRis
SliSESRdifere Categines

\IBG FesieEn Al The Zonmg Admlrus"trei’cpjrf st
Table 20- 0401 to the correspond[ng zoning distri
conditional use, use subject to specific condition

mpw 'olto'WS fhe matnx of
ct to determine if said use is a permitted use by right, a
S or a use that is not allowed.

In this particular case, the subject property Is zoned Limited Commercial with a Conditional Use Permit
that allows for residential uses. By again using the matrix of Table 20-0401 and cross referencing the
multiple principal uses (Retail Sales/Service and Residential — Household Living) with the Limited
Commercial zoning district you will nate that Retalt SaleslSerwce is ause by right and that Restdentlat
Househo[d Ltwng is @ co d|t|onaf use. S' e both e eSS e TAlSe '.

M el @
a5er e RaSTGtreisWed
v he reducﬂon in the number of
d by he Planmng Commlss:on W|th the

' ity

500 i 3y
parkmg spaces was rev:ewed and apprpv
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'ems:onauthorltyp On A ‘h“92 3, t
approved an Alternative Access Plan rewewed in accordance wrth the C
grocedures of FMC/LDC §20-0909. &
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ePlanmng Commissmn
ditional Use Permit Review

[

It is impayrant to note Fargo’s Land Development Code was passed by ordinance -
it has the force and effect of law. Under Fargo's Land Development Cade, the Off-
Sireet and On-Site parking space requirements were estabijshed by way of specific
ordinance requirement. FMC Article 20-07; specifically, FMC §20-0701(R), Under
FMC § 20-07T01(D), “Excapt as expressly stated in this section [§ 20-0701], ail
required off-stzeel parking spaces must be located on the same lot as the principal

=" An “Alternative Access Plan™ does not provide any opportunity (o ajter the
ordinance’s onesite parking requirements because of the built-in limitation set forih
in PMC § 20-070 1{E)(4) which superimpases a higher standard for residential uses
{and cerlain commascial uses}:

“Off-site parking may nat be used to sadisty the off-street parking standards
for residential uses (except for guest parking). restaurants, convenience stores
or olher cqnven:'cnv.c oriented uses, Required park‘-m spaces reserved for

Please be reminded shat EMC § 20-0701(A)(3) provides that {e)xisting parking and
londing spaces may not be reduced below the minimum tequirements establisked in
this section.” The Planning Commission never had the right ta reduce the aumber
of parking spaces mandated by ordinancs — it only had the abilily to change the
location where the required aumber of parking spaces attributable to certain use
categories were possibly locawed under an Alternative Access Plar approved in
conformity with FMC § 20-0701(E). Sincs the number cammot be reduced, there
should be at [east 78 (40 residential and 38 commercial ] parking spaces. and perhaps

as many as 103 {40 residential and 43 commerciat} packing spus2s. provided for in
the plans.

In regards to your eontentio

haE A At AEss
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WEGHG. Specifically, FMC/LDC §20-0701(E) stipulates that, “(a)n Alternative Access Plan represents a
proposal to meet vehicle parking and transportation access needs by means other than providing parking
spaces on-site in accordance with the Off-Street Parking Schedule of Sec. 20-0701-B. Applicants who

wish to provide fewer off-street narking spaces 1 1reguired pursuant to Sec, 20-0701- must secure
approval of an Aétggh?v AbGess Biannacechanii R %}i tandare &ﬁ%ﬁﬁﬁ?ﬁ%@ﬁﬁs@%ﬁm

ig i CRESOR apRioven Tl LR S g e O
minimun 188 acé@%ﬁﬁ%ﬁf@ﬁ’rﬁ?&sﬁtwy Hto-the contrary Of=Site

BarkingiWas-notreqiireds Vhile you may not agree with the Planning Commission decision or that they
even had the authority to grant the Alternative Access (which | might add would have been the
appropriate ime to file an appeal regarding the parking reduction) te*ZoRiNg Adminis I atorIs o BIigatad TS
uphweta:theirdecision. So in the final analysis regarding compliance with the parking standards of the

FMC/LDC, the Zoning Administrator upheld the actions of the Planning Commission and accurately

substituted the standards of FMC/LDC §20-0701 for the approved Alternative Access Plan.

4. The City of Fargo 15 ceminded thers exists a definite distinction between an ordinance
and a resolution of a governing body of a municipalicy ~ a resolution is not a law,
Mitchedl v, City of Parshall, 108 N W.2d 12, 14-13 (N.D. 1965).

Ming Mart. Inc. v, Cigv gfBinot, 547 N.W 2d 133, 137-138 N.D. 1984) makes clear:

“Section 40-11-09, N, D.C.C., 15, in effect, a codificavon of the general rule
that ‘a municipal ordinance cannot be amended or repeated by a mere

resolunion. Ta accomplish that result a new ordinance must be passed.’
{authorities citad})”

In 1he coniext of the Farzo Plaaoning Commission’s atlempt to alter the on-site
parking space requirernents imposed by way of the City of Farga’s ordirance — not
even the Fargo City Commission could do so by resolution, how could the Fargn
Planning Commission hope to do so?

Moreover, a regulation also cannot alter an ordinance's provisions, Onee the City of
Fargn decidad to make zoning an ordinance rather than a regulation, the City of Fargo
lost virtually all “flexibilicy” - if such is desirable.

In regards to your reminder to the City of Fargo that there exists a definite distinction between an
ordinance and a resolution of a governing body of a municipality, | thank you for your acute observation;
however, the Planning Commission did not usurp the authority of an existing ordinance with the adoption
of the aforementioned Conditional Use Permit (Resolution) to reduce the nurmber of off-streat parking
spaces required for the subject property. Lremi ; OB Y
is.ordi ifically

45

Wt %ééﬁa :
S Plan:

ccass

s of Sec. 20-0909.'gln.other words, a
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A

Further, should you assert that the Fargo City Commission alfows you to ignare the
ordinance by giving the Planning Commission the discretion to alter the on-site
parking requirements, such concept would be unconstitutional. To allow the
Planning Commission to perform the legislative funcrion of the Fargo City
Commission would be an unconstitutional delegation of legislative power. [ re
Garrison Diversion Consepvancy Diserict, {44 N.W 2d 82, 92.0N.D. 1966). The same

sifuation exists with respect tc the role of Building Official ~ such power caanot
legatly exist.

As the prior act of the Fargo Planning Commission w ignore the City of Fargo's
ordinance was unlawful, it was a void aer.

The building official should not have issued a building permit due to the following
viclations of the City of Fargo's Lasid Developmant Code relating to setbacks:

OPTION #1: Limited Commercial with a residential density allowed even
greater than MR-3 {using Residential District Standards).

A, The building to be constructed does not have adequate sideyards. The
property is zoned Limited Commercial with a residential density allowed
even greater than MR-3, The Dimensional Siandards for MR-3 under FMC
§ 20-0501 mandate the existence of an Interdor Side Minimum Setback of 10
fest. Less than 3 feet exists under the plans presented to the building official.

B.

The building to be constructed does not have adequate front yards. The
property is zoned Limited Commercial with a residential density allowed
even greater than MR-3. The Dimensiona) Standards for MR-3 under FMC
§ 20-050 1 mandazz the existence of an Fronz Minimuarn Setback of 25 faer.

The plans presented 1o the building official would apoear to only provide 20
{1
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C. The building to be constructed is toa large for the lots). The property is
zoned Limited Commercial with a residential density allowed even greater
than MR-3. The Ditmensioral Standards for MR-3 under EMC § 20-0501
mandate a2 Maximum Building Coversge of 35%. The plans presented to the
building official would appear to approximate 44%.

B

The building 1o he constructed is oo large for the lots). The propecty is
zoned Limited Commercial with a residantial density aliowed even preater
than MR-3. The Dimensional Staadards for MR-3 under FMC § 20-0501
mandate Minimum Open Space af35%. The plans presented to the building
official would appear to approximate bess than 10%, if any quatifies. Under
FMC § 20-1202¢43 ), no part of any road, parking area, driveway, or other

arez intended for vehiculas eravel can be considered as Open Spaca. See also,
EMC § 20-0504¢F ).

OPTION #2: Limited Commerciat with a resideatial density allowed even

greater than MR-3 [using oaly Mooresidential District Standards - see
discussion starting a¢ #3 helow].

A, The building to be conslructed does not have adequate sideyards. The

property is zoned Limited Commercial with a residential density allowed
even greater than MR-3. The Dimensional Standards for LC under FMC §
20-0502 mandate the existence of an [nterior Side Minimum Setback of 5
feer. Lessthan S feerexists under the plans presented to the building official.

In regards to your contention that the building official should not have issued a building permit due to the
fact that the Dimensional Standards for MR-3 under FMG/LDC §20-0501 are not met, | must remind you
that the subject property is nat zoned MR-3 but rather is zoned Limited Commercial with 2 Conditional

Use Permit that allows residential living. Any:improvements:t hersubjecgp"o;g;e* adhere-to:the

violations of the City of Fargo's Land Development Code relating to Sethack
Averaging standards of FMC § 20-0304(D3(2). No attempt to seeure a waiver from

the Board of Adjustment was attempied, nor was the "greater front setback™ standard
utilized.

In regards to your contention that the building official should not have issued a building permit due to the
fact that no attempt was made to secure a waiver from the Board of Adjustment relating to the Setback
Averaging standards of FMC/LDGC §20-0504(D), t can only respond by staling that the applicant never
applied for Setback Averaging nar requested that the review by the City of the setbacks of the project be
based on Setback Averaging. Furthermore, the

Zoning Administrator never reviewed the site plan based
on Setback Averaging. THerafarE ’gfgﬁnﬁ?ﬁgbpﬁt’sap@gléﬁéeraagjgg};s

SHEET!
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The building official should not have issued a building permit duc to the following
viglations of the City of Fargo’s Land Development Code relating to Residential
Protection Standards of FMC § 20-0704. Minimum Setback fram Abutting Side or
Rear Lot line of Protected District shall be 10 feet for alb Off-Street Packing Spaces.

The building official should not have issued a building permit due to the following
violations of the City of Fargo's Land Development Code relating to Residential
Pratection Standards of FMC § 20-0704. Minimum Setback from Abuiting Side or
Rear Lot line of Protected District shalf be 10 feet for all Driveways.

10 The building official shoudd not have issued a building permit due to the following

vialaticns of the City of Fargo’s Land Development Code telating to Residential
Protection Standards of FMC § 20-0704. Minirum Sethack from Abuming Side or
Rear Lot line of Protected District shall be {5 feet for all Principat Buildings.

The building official should not have issved a building permit dus to the following
violations of the City of Fargo™s Land Development Code relating to Residential
Protection Standards of FMC § 20-0704. Minimum Setback from Aburiing Side or
Rear Lot ling of Protected Bistrict shall be 20 feet for all Dumpsters. FMC § 20-

0704(C) alsa required complete screening. The original trash site seems ta have now
disappeared in fater plans.

The building official should not have issued a butlding permit due to the following
viotations of the City of Fargo’s Land Development Code relating to Residentatl
Protection Suandards of FMC § 20-0704(E}. The landscape buffer has either a
minimurn width of 1G feet {with plants in addition to the QOpen Space plant
requirements], of a minimum of 20 feet [with other plant standards]. Neither
standard has been met, and, in addition, FMC § 20-0704{EX4) prohibies such 10 foot

or 20 foot landscape buffzr from having any parking arez or physical land
improvement such as a driveway.

Even the Planning Department recognized that the Parking Lot buffer was a
“Minimum Required: 20' (Width) fand a) Planting Requirement{} (of) 1 medium
eef23 linear . Contrary to the assertion of the Planning Department’s reviewer,
the developer’s actual progosed parking was not only adjacent to the Aght of way, but

actually on the right of way existing in favor of Mr. Rakowski — not supposedly
possible.

In regards to your contention that the building official should not have issued a building permit due to the
] fﬁEL that the Residential Protection Standards of FM
_!é‘;\n miﬁ‘% —ﬁm,z; P e L e s e

68

C/LDC §20-0704 were not adhered with, l#fustpsint
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Velof Withif 150 taato M%E‘%&”nﬁg i ficts; and
b. All nonresidential development when such development oceurs on a site located within 150 feat of any
SR, MR or MHP zoning districts.” The nearing SR, MR or MHP zone district to the subject property is

over 200 feet away. Therefore, the Residential Protection Standards of EMC/LDC §20-0704 were not
applicable.
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i3 The butlding official should not have issued & building permit due to the foilowiag
violations of the City of Fargo’s Land Development Code relating to Parking Lot
Perimeter Landscaping set tonth in FMC § 20-0705(D). The Buffer Standard setting
a Buifer Width of either 4 feet (hedgerow (continuous shrubs)] or 6 feet | Berm with
maximum stope of 3:1 + | small tree per 23 linear feet] has not been met.

In regards to your contention that the building official should not have issued a building permit due to the
fact that Parking Lot Perimeter Landscaping standards of FMC/LDC §20-0705(D) were

2y

point out that thezPfarkingzlat: et andsEningistandards T REMEIE DS 20

applicable; In accordance with FMC/LDC §20-0705(D)(3), “(p)arking lot perimeter buffers shall be located
between adjacent street rights-of-way and off-straet parking areas and alt vehicle circulation areas within
the front setback...”. The subject properties’ parking lot is located

randHnet

4. The building official should not have issued a building pemit due to the foliowing
viclations of the Ciry of Farga's Land Development Code relating to the actual
parking lot spaces included in the design. My 2002 Chevrolet Trailblazer has a width
of 4n spproximatz 7 feet {mirror to mirror], and with one open door, a width in
excess of i, Thz original June, 2008, design submitted only provided for 28
parking spaces having a parking space width of 9 {and various lengths} with zero

perimeter buffer on the west side and only 1" on the east side {and also a trash site],
but move recently the blueprines have either eliminated the dimensions of the parking
spaces aliogether or used a parking space width of 8.3' with zero perimeter buffer on
the west side and only 1" on the east side [also with elimination of the trash size],
Some of the photocopying deficiencies come into play with respect to this issue. Mr.
Rakowski suggests that such small size should certainly conflict with “aceepted
constzuction standards in the industry” for off-street parking and loading areas. FMC
§ 20-0701(G); FMC § 20-0701(K) mandates a 10" width and a 25" tength for Ioading
spaces while EMC § 20-0701(1) mandates a minimum of 8' width and 20 feer leagth

tor stacking areas - the proposed length requirements are also inadequace under such
standards.

In regards to your contention that the building official should not have issued a building permit due to the
fact that the size of the parkang spaces IE(PVIdL:SEg corTﬂlct with:tacceptedicor %gtléﬁ‘ st_gn a;ds-;%g

industr af@g%fgstgg;e;'}”ﬁki g-andiloading o[ INEoL ﬁ tha L and 1o} ;f'ﬁ"é |
mafti%_;a.eeaﬁcf%ﬂ?ﬁé%ﬁr’é’ss‘ & Minirmdm-Star e‘%%a_n 5 1B leRoth or Wit G ;ﬁ% hgista e
However, the Zoning Administrator did hat the proposed 8.5 feet wide x 18.5 feet long parking
stall was acceptable and within th

& range of approve
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A, Photocopy ofrecorded May 9, 1963, easement favoring Mr. Rakowski. The principal
building and the parking lot intrude into the area so as to violate the easement
requirements, and also, actto prevent full use of the easement area by Mr. Rakowski.
The parking lot curb cannor be within the sideyard under the terms of FMC § 20-
0504 1). Dimensional standards have been disregarded in many respects.

B

Photocopy of a May 22, 2008, letter from the Fargo City Atorey (1 fald to under
stand your purpose for continuing <o insist that a document *must exist’ when it hag
been freely acknowledge that there is ng such written instrument.”] indicating the
non-existence of any agreement for parking on NDSU's *“T* Lot — which hack to exist
in recordable form prior to any application for a building permit. Mo building permit
applicadion should have even been considered, much less approved. See above.

It EDinee AR ST ¢ BIC) does
gards {8 the "Hocument tha you insist must exist because of

the action of the Planning Commission on April 9, 2008 to a

pprove an Alternative Access Plan, which you
contend in accord ith EMC/LDC §20-0701(4

: 4)(d) must be recorded with the Regist
& 34 Washo 5%‘%3%\%%’%%& %"%ﬁ%iﬁ -
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alternative to providing off-street parking. FheBoardsbased i
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- Decision 6f Appeal * T

in accordance with FMC/LDC§20-0910(E)(4) the Planning Commission or Board of City
Commissioners shall consider the appealed Site Plan decision as a new tnatter without
requirement for a public hearing. After considering the matter, the Planning Commission or
Board of City Commissioners shall act to approve or deny the original application. The

procedure shall be the same as required of the original action befare the Zoning
Administrator.,
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BEFORE THE FARGO PLANNING COMMISSION

William F. Rakowski,
Adjacent Landowner,

VS. AFFIDAVIT OF SERVICE
BY MAIL

City of Fargo, Inspections Department and/or
EM City Development, L1.C,

Building Permit Holder & Issuer.

State of North Dakota
County of Cass

Pat Doty, being first duly sworn on oath, deposes and says that Affiant is a resident of the

City of Fargo, North Dakota, and over the age of eighteen years, and not a party to the above entitled
matter.

On the 5™ day of February, 2009, Affiant deposited in the United States Post Office at Fargo,

North Dakota, a true and correct copy of the following documents in the above entitled action:
POSITION OF RAKOWSKIL

The copies of the foregoing were securely enclosed in an envelope with postage duly prepaid
and addressed as follows:

James Hinderaker

City of Fargo Planning and Development
200 Third Street North

Fargo, ND 58102

To the best of Affiant’s knowledge, the address above given was the actual post office
address of the party intended to be so served. The above documents were duly mailed in accordance
with the provisions of the North Dakota Rules of Civil Procedure.

_’pa,/l A 97;?

Pat Doty
o s SUbseribed and. sswagm to before me this 5" day of February, 2009.
3 JONATHAN T GARAAS (?E/
L MNotary Putlic
; Stata of North Daketa ot
4 My Commussion Expires Oct, 25, 2009 § Ng_t/ally Public

C:\Dala\wpdocliles\MunicipahRakowskhAfidavit Mailing Hinderacker.wpd
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OFFICE OF THE CITY ADMINISTRATOR
Pat Zavoral

April 2, 2009

City Commission

City Hall

200 Third Street North
Fargo, ND 58102

Dear City Commissioners,

As you know, the City of Fargo, along with cooperating agencies, have been
working toward a permanent solution for flood problems experienced in Fargo.
The Red River of the North and its contributing tributaries and watershed area
encompass areas lying in Minnesota, North Dakota and South Dakota.

5 It a-ppears appropriate to suggest that the federal government assist the City of
~ Fargo by creating an appropriate governing body to take control and jurisdiction
over the Red River watershed area for the purposé of addressing water quality

issues in the Red River. This would include regulatlon and oontroi of the
retention and flow of water on the Red Rlver

Enclosed is a Resolution for your conSIderatlon that would urge the Umted States
Congress to establish such a. body as an agency of the federal government for
these purposes. A draft resolution similar to this has been prepared for
consideration by the North Dakota State Leglslature

SUGGESTED MOTION: To approve the a’_doptlon.of the 'pro_posed

resolution.
Sincerely,
Patrick J. Zavoral _
City Administrator
Farge-Muorhead
ill-mrieaﬁl!y . )
200 North Third Sireet » Fargo, ND 58162 i g,} Phone (781) 241-1310 » Fax (701) 476-4136

2000

pzavoral @cityoffargo.com
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Commissioner introduced the following Resolution and moved its adoption:
RESOLUTION
BOARD OF CITY COMMISSIONERS OF THE
CITY OF FARGO, NORTH DAKOTA

A resolution urging Congress to establish the Red River Valley Authority as an agency
or authorized board of the federal government for the purpose of the regulation and
control of water quality of the Red River and regulation and control of the retention and

flow of water, including retention by dams or retention ponds or other areas, and of
drainage on the Red River.

WHEREAS, the Red River of the North and its contributing tributaries and
watershed have experienced repeated problems with massive dangerous and
destructive flooding which flooding has caused or seriously threatened the health, safety

and welfare of citizens along the Red River and caused damage to the property of the
citizens of federal, state and local government; and,

WHEREAS, the repeated flooding and threat of flooding has required an
extraordinary level of time, money and resources of state, local and federal government
in fighting and recovering from the repeated floods which, in terms of financial impact,
may exceed $200,000,000 for the flood event of spring 2009 and which cumulatively

over the past 12 years is estimated to have had a financial impact in the hundreds of
millions of dollars; and,

WHEREAS, there exists certain regulatory conflicts between urban and rural
areas and between different states affected by the Red River and its contributing

tributaries such that water quality and quantity concerns are not being consistently
addressed, regulated and enforced; and,

WHEREAS, the states of Minnesota, North Dakota and South Dakota are
affected by and therefore have an interest in the control of volume and flow of water and

the retention of water in the Red River as well as the quality of water in the Red River;
and,

WHEREAS, there are differences in the procedures and regulations of
Minnesota, North Dakota and South Dakota pertaining to the governance and

procedures establishing rules for the control of water quality, water flow, water retention
and the enforcement of those laws and rules; and
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WHEREAS, the circumstances described in this resolution constitute a matter of
interstate concern which the federal government is uniquely able to address;

NOW THEREFORE, |T IS HEREBY RESOLVED BY THE BOARD OF CITY
COMMISSIONERS OF THE CITY OF FARGO:

That the City Commission of the City of Fargo urges the Congress of the United
States to establish the Red River Valley authority as an agency or authorized board of
the federal government for the purpose of the regulation and control of water quality of
the Red River and regulation and control of the retention and flow of water, including
retention by dams or retention ponds or other areas, and of drainage on the Red River;
and

BE IT FURTHER RESOLVED, that the Congressional Act establishing the Red
River Valley authority provide a process for the President of the United States to appoint
the members of the board consisting of not more than nine members and with all but two
members being residents of the area serviced by the Red River Valley authority and
with a provision that requires the President to consider recommendations from public
officials such as the governors of the states of Minnesota, North Dakota and South
Dakota; individual citizens; individuals representing business, industry, labor, electric
power distribution, the environment, cities, and service organizations; and the
Congressional Delegations of the states of Minnesota, North Dakota, and South Dakota
in selecting qualified members to serve on the board; and

BE IT FURTHER RESOLVED, that the Fargo City Auditor forward copies of this
resolution to the President of the United States; the governors of Minnesota, North
Dakota, and South Dakota; and to each member of the Minnesota, North Dakota, and
South Dakota Congressional Delegations.

ATTEST: CITY OF FARGO

City Auditor Mayor



	Consent Agenda CA (p. 1)
	Regular Agenda RA (p. 2)
	RA 1 (p. 3-25)
	RA 2 (p. 26)
	RA 3c (p. 27-35)
	RA 4 (p. 36-125)
	RA 5 (p. 126-128)

