
 

 

 
 
 
 
 
 

RIVER SETBACK ORDINANCE 
 

EXECUTIVE SUMMARY 
 
DATE:  March 15, 2012 
 
TO:  City Engineer’s Office 
 
FROM:  Erik Johnson, City Attorney 
 
 The City Commission recently approved and enacted an ordinance that 
incorporates the river setback provisions that have been discussed for some time.  This is 
an executive summary of the ordinance.  The river setback provisions would be inserted 
into the Land Development Code (LDC) so that the LDC includes the river setback as 
one of the many dimensional requirements that are required to be met for development 
(other setbacks, of course, are the front yard setback, side yard setback and so forth).  
This draft ordinance also amends the subdivision regulations within the LDC to require 
the river setbacks to be properly designated on any new plats - with proper notations and 
so forth.  

This ordinance is modeled after the Cass County Watercourse Setback Ordinance.  The 
draft ordinance provides for the following. 
 
1.  ZONING SETBACKS FOR REVIOUSLY UNPLATTED LANDS: 

A.  a.  MDZS—Red River and Wild Rice Rivers.  The Minimal Disturbance 
Zone Setback (“MDZS”) for properties near the Red River of the North or the 
Wild Rice River shall be the greater distance of (a) 350 feet from the center 
line of the river and (b) the floodway whichever distance creates the greater 
amount of setback from the center line of the river. 

b.  MDZS—Sheyenne River.  For parcels that are near the Sheyenne River, 
the Minimal Disturbance Zone Setback (“MDZS”) shall be the greater 
distance of (a) 175 feet from the center line of the river and (b) the floodway 
whichever distance creates the greater amount of setback from the center line 
of the river. 

 
ESSENTIALLY NO “DISRUPTIVE” ACTIVITY ALLOWED IN 
MDZS,  -- EXAMPLES AND EXCEPTIONS: 

• Installation of things such as stairways and lifts, boat ramps, lifts for 
mobility paths for the physically challenged and roads, bridges, trails, 



 

 

storm drainage, storm water management facilities and utilities are 
permitted within the MDZS if no other feasible alternative exists then 
minimal disturbance will take place.  Public rest rooms or public facilities 
that are open on all sides and functionally related to a designated open 
space or recreational use are permitted.    

• Bike paths, walking trails and other multi-use paths are allowed.   
• No fill may be added, no grading is allowed, no excavating is allowed, no 

on-site septic systems or drain fields allowed;  
• Irrigation systems are not allowed;  
• Flood protection levees or walls are allowed to the extent soil will support 

the structure sufficiently to avoid slumping or sloughing;   
• [Future tree preservation provision would limit or prohibit alteration of 

vegetation or topography – with certain exceptions and limitations.] 
• These restrictions would apply not only to activities that require a building 

permit but also those that require a development permit (any land-
disturbing activity). 

 

B.  Limited Disturbance Zone Setback – constitutes an additional 100 foot 
width, or setback, is added to the MDZS.  The ordinance identifies the very 
minimal activities allowed in the MDZS.  The limited disturbance zone setback 
regulations are the same as the MDZS except: 

• that one accessory building of less than 120 s.f. is allowed [[staff 
recommends a disclaimer in the ordinance indicating that access bldgs 
should be flood-tolerant as city will not protect access. bldgs from flood]], 

• [Future tree preservation provision would limit, but not completely 
prohibit, alteration of vegetation or topography – with certain exceptions 
and limitations.] 

• As with the MDZS, these restrictions apply to building permits and 
development permit activities. 



 

 

• Flood protection levees or walls are allowed to the extent soil will support 
the structure sufficiently to avoid slumping or sloughing;   

•  Existing wooded areas.  [Future tree preservation provision may establish 
limitations on elimination of trees in “existing wooded areas”.] 

D.  Legal Drains.  Newly platted areas in legal drains will be required to dedicate 
area including setback of 175 feet from centerline of drain.   

2.  ZONING SETBACKS FOR PLATTED LANDS:  All of the above regulations 
apply to areas that have not yet been platted.  To the extent that areas within either the 
MDZS or LDZS were platted prior to the effective date of this new ordinance, the 
following additional regulations will apply: 

 A.  Platted and not built upon. 
 

Building permits may not be issued for buildings or structures within 
either the MDZS or LDZS for parcels that have been platted prior to the 
effective date of this ordinance unless a waiver of this prohibition has been 
obtained by the board of city commissioners.  An applicant shall only be 
eligible to receive a waiver of this prohibition if the requested building 
permit is for a proposed building or structure that will be located no nearer 
than 100 feet from the nearest floodway.  In reviewing an application for a 
waiver of this prohibition, the board of city commission shall consider the 
following factors: 
 

1.  The extent to which the subject property is already protected 
from the risk of flooding. 
2.  The extent to which the soil is sufficiently stable to support the 
proposed building or structure without slumping or shifting of the 
soil. 
3.  The extent to which the proposed building or structure may be 
elevated to such a level as to mitigate against the risk of flooding. 
4.  The adequacy of area available to install emergency flood 
protection if the proposed building or structure were in place. 
5.  To the extent that the proposed building or structure is 
accessory to a principal building or structure, is the accessory 
building or structure to either be constructed to an elevation to 
appropriately minimize risks of flooding or, in the alternative, or 
be designed and constructed so as to tolerate being flooded.     
 



 

 

 B.  Platted and built upon.  To the extent a parcel has been platted prior to the 
effective date of this ordinance and contains one or more principal buildings or structures 
lying, in whole or in part, within the MDZS, the LDZS, or both, the following shall 
apply:  

 (1) Enlargement or alteration of principal buildings or structures shall be 
allowed so long as the building or structure is not extended closer to the 
river; and, 

(2)  Interior remodeling is allowed.  
 

(3)  Any such enlargement, alteration or interior remodeling may not 
exceed the limits of the “substantial improvement” provisions of the 
floodplain management regulations (FMC Art. 21-06) 
 
To the extent said parcel contains one or more principal buildings or 
structures lying, in whole or in part, within the MDZS, the LDZS, or both, 
and in the event any of such buildings or structures is damaged or 
destroyed by any means, to the extent of more than 50 percent of its 
structural value prior to the damage, that building or structure may be 
restored, repaired or rebuilt in its entirety in accordance with the 
provisions in the Land Development Code regarding non-conforming 
structures (See generally LDC §20-1004). 
 

There is an exemption for existing golf courses and Fargo Park District lands and for 
those lots across the street from the river, so long as levees or walls may be built on the 
river-side of the street. 

3.  SUBDIVISION REQUIREMENTS:    Additional language would be added to 
require all plats to identify MDZS’s and LDZS’s and to dedicate the areas for legal 
drains.  Section 20-0610 currently establishes a requirement in platting that “maintenance 
easements” be established on land within 40 feet of the mean high water line of rivers and 
legal drains.  This section will be amended as follows:  

• New plats/subdivisions will require dedication of 175 feet on either side of 
centerline of any legal drain. 

• Plats must contain a notation indicating the no clearing or disturbance 
requirements for the MDZS and LDZS. 

• All leases of affected lands must contain references to these setback restrictions so 
that occupants are informed of the requirements. 

• All MDZS and LDZS areas must be protected during development activities. 
 

4.  TREE PRESERVATION PROVISIONS.  The River Setback ordinance is intended 
to initially apply to buildings, structures and land-disturbing activities; but is not intended 
to initially address preservation of trees.  Thus, the references in this executive summary 



 

 

to “alteration of vegetation” and existing tree preservation are “for reference purposes 
only” at this stage.  We anticipate that when the city forester brings forth his “tree 
preservation ordinance” recommendations, the provisions of the River Setback ordinance 
will be amended to incorporate tree preservation and vegetative cover preservation 
provisions. 
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